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The Taxation of Invested Capital 


A consideration of 
the general taxing 
principles, practices 
and policies, and 
the consequences 
resulting therefrom 


By 
MARVEL 
STOCKWELL* 





Importance of the Tax Factor 


DEQUACY, regularity and dependability of 
A yield constitute, along with safety of principal, 
major tests of a good investment. Important 
among the factors affecting yield, especially in this 
day of large government expenditures and high tax 
rates, is the tax position of any investment of what- 
ever nature. Government today, wisely or unwisely, 
provides innumerable services, many of them costly 
and most of them directly dependent for financial 
support upon the tax paying citizen. Income from 
almost any investment is subject to a prior claim by 
government. Government is the great silent partner 
which demands a substantial portion of the income 
which otherwise would accrue to the investor. In- 
come after taxes may be quite a different thing from 
income before taxes. 


The significance of the tax factor is apparent, for 
instance, when it is realized that, assuming $1,000 as 
the market value of a piece of property yielding 6 
per cent and a property tax rate of $4 on the $100 of 
assessed value at 50 per cent of the market value, 
the tax is equivalent to a 3314 per cent exaction upon 
the income from the property. The existence of a 
large volume of exempt property and particularly of 
tax exempt securities, lends force to the point be- 
cause the tax rate upon other property is necessarily 
higher by virtue of the narrowing of the tax base. 
It logically follows as a conclusion that exemptions 
from taxation should be strictly construed and rigidly 
limited. Unfortunately many of these exemptions 
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are due to constitutional provisions and therefore 
cannot readily be eliminated. The federal govern- 
ment does not tax the instrumentalities of the state 
governments nor do they in turn tax those of the 
federal government. Most states exempt from tax- 
ation their own bonds as well as those of their 
political subdivisions. States usually exempt also 
stock in domestic corporations. 


The purpose here is to describe some of the gen- 
eral principles and practices with respect to the 
taxation of invested capital. The subject is large, 
broad indeed as the field of investment itself, and no 
exhaustive presentation can be given. Within the 
confines of a limited treatment one may then describe 
briefly several kinds of taxes particularly pertinent 
to the topic, and outline in summary fashion the 
essentials of what may be called the economics of 
the taxation of invested capital. The discussion may 
close with some comments upon taxation consequences 
and policies as they have a bearing upon the matters 
under consideration. 


Interpretation of Taxation 
of Invested Capital 


T WILL BE well at the outset to say a word with 

respect to the construction or meaning of the 

expression “taxation of invested capital.” The fol- 
lowing interpretations may be suggested: 


1. There exists taxation of invested capital when 
the burden of any tax rests definitely upon the 
investment, and is a deduction from the income 
thereof. 


2. There exists taxation of invested capital when 
any tax involves discriminatory treatment. 


3. There exists taxation of invested capital when 
the burden upon it is excessive so that a fair 
return is not realized. 


Justification for Taxation 
of Invested Capital 


T IS POSSIBLE to explain discriminatory treat- 
ment but difficult to justify it. The explanation 

is to be found partly in the existence of conflicting 
tax jurisdictions each laying claim to tax upon a 
different principle. If a corporation owns property 
in one state but a large part of its business is carried 
on in another state or its stockholders live in still 
another, each state is likely to lay claim to the right 
to tax. Partly, too, the explanation is to be found 
in the frequent failure to recognize the essentially 
unified character of all business which results in 
discrimination against investment in one type or 
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form of organization as against another. Similarly, 
excessive tax burdens can be explained but ordinarily 
not justified. 


Various justifications or reasons can be cited for 
proper taxation which takes part of the income of 
invested capital. One of these reasons has already 
been suggested, namely, the severely practical one 
of the need of governments for revenue to carry on 
their multifarious activities. So long as the taxation 
of capital investment produces substantial govern- 
ment income, so long will it continue. In the case of 
taxes on corporations, justification usually takes the 
form of reference to the special privileges, such as 
those of limited liability, special franchises, etc., attach- 
ing to the right to do business in the corporate form. 
So far as intangible properties—stocks, bonds, notes, 
etc..—are concerned, the position may be taken that, 
despite the representative character of such property, 
it nevertheless is a distinct form of property, the 
taxation of which can be justified partly on the 
ground that taxation of the physical properties which 
they represent does not always or necessarily con- 
stitute adequate taxation of the intangibles, and partly 
upon the ground that so long as we tax other forms 
of property we should continue to tax intangibles as 
property likewise.’ Finally, mention should be made 
of the theoretical issues involved. Two familiar 
theories have played a part—benefit and ability. A 
committee of the National Tax Association, drawing 
up a model plan of state and local taxation, found 
exemplified in our tax laws the principle that a busi- 
ness carried on for profit in any locality should be 
taxed for the benefits it receives. The ability doctrine 
likewise has its adherents although it has its critics, 
too. When, for instance, income taxes are imposed 
upon business enterprises, particularly upon corpora- 
tions, the question may be raised whether ability is 
an attribute of the corporation or rather of the stock- 
holders to whom dividends accrue. Is the corpora- 
tion not merely a conduit through which these 
dividends flow? Again, does the mere size of a 
corporation or the amount of its net income, consti- 
tute a measure of its ability to pay on a graduated 
scale? Rightly, or wrongly, we have begun to apply 
that principle in legislation. We may tax so-called 
unearned or property income more heavily than earned 
or personal effort income on the theory that the 
former is less precarious and therefore has a greater 
ability to pay. The ability principle in the taxation 
of invested capital, whether that taxation assume the 
form of a burden directly on the business unit as 
such or upon the individual property holder, has a 
wide if not a wholly defensible, application. 


Methods Employed in the 
Taxation of Invested Capital 


HE METHODS prevailing in the taxation of in- 
vested capital are almost as numerous as the 
jurisdictions which use them. Broadly conceived, 
there are two approaches to the objective in view, 
one from the business side and the other from the 
individual or personal side. That is, the tax may 





1 These are points of view expressed by Lutz, H. L., Public Finan 
third ed., 1936, D. Appleton-Century Co., Inc., pp. 502, 503. 
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be applied to the business unit as such or to the 
natural persons interested in those business enter- 
prises. 


The Property Tax 


ROPERTY taxes apply both to business units 

and to individuals. Real estate of corporations 
is in nearly all jurisdictions subject to the same man- 
ner and rates of taxation as the real estate belonging 
to individuals. With some exceptions a similar state- 
ment can be made for tangible personal property. 


3efore any special methods of taxing invested 
capital were resorted to, the general property tax— 
that is, a tax upon all forms of property at a uniform 
as widely used. Taxes upon property still 
remain an important source of revenue for state and 
especially for local government units. When the cor- 
porate device appeared it seemed logical to extend 
to it the familiar methods of property taxation already 
developed with respect to other forms of property. 
It soon became evident, however, that a tax already 
unsatisfactory in various particulars, was even more 
so when applied to large amounts of heterogeneous 
corporate property extending perhaps into several 
taxing jurisdictions. Space does not permit of a 
description of these difficulties. In time special taxes 
were applied to corporations, a development attributable 
to such factors as the increase in number and power 
of these business units, an unfriendly public attitude 
toward them, and the inadequancy of existing tax 
methods in reaching corporate values. Some of these 
special methods of taxation will be outlined shortly. 


The property tax has proved particularly inadequate 
in reaching intangibles such as stocks and bonds. 
These properties are highly mobile and if the rela- 
tively high rates? of a property tax are applied to 
them, their owners will take advantage of various 
avenues of escape such as failure to report them, 
investment in tax-exempts, migration to other states, 
or establishment of residence in a district where tax 
rates are low. The states have endeavored to meet 
the problem in various ways, some by exemption, 
some through substitution of a tax on income from 
intangibles for a tax upon them as property, and 
some through favored treatment bv classification, 
that is, through the placing of intangibles in a separate 
group and then applying to them lower effective 
rates than are applied to other forms of property. 
This classification has been effected upon the as- 
sumption that a larger amount of this property would 
come to light and that therefore even at the lower 
rate a larger revenue would be obtained. In sum- 
mary, then, the special treatment of intangibles has 
been defended upon administrative, fiscal, and ethical 
grounds. The ethical argument has been that these 
intangibles are representative properties, merely 
duplicating physical properties presumably already 
taxed, and that hence to tax them is to practice an 
unconscionable form of double taxation. 





2 The average tax rate per $100 of assessed valuation increased from 
$1.83 in 1880 to $3.08 in 1932. Commenting upon these figures Professor 
Lutz contends, “This tax has evidently been pushed beyond reasonable 
limits, for it is quite impossible that any kind of wealth should endure 
an annual tax charge of three per cent on ~ ._— value Lng continue 
to function properly in production.”” Lutz, H. L. op. cit., pp. 71, 72. 
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Special Methods of Taxing 
the Business Enterprise 


HERE are three or four principal methods 

through which the business enterprise may be 
taxed. Among these are corporate organization and 
entrance taxes, capital stock taxes and taxes upon gross 
receipts and upon net income. Technically, in the 
case of corporations, these factors become measures 
of the franchise taxes imposed for the privilege of 
doing business. 


Corporate Organization and 
Entrance Taxes 


T HE NOMINAL charge originally imposed for the 
privilege of incorporation in time developed into 
a modest source of revenue either through an in- 
crease of the flat exaction so as to produce an income 
above incorporation costs or through conversion of 
the levy into a tax upon capital stock. Foreign cor- 
porations now generally pay for registry within a 
state to do business therein. 


Capital Stock Taxes 


NE of the first and today one of the most wide- 
spread of forms of business privilege tax is 
that upon corporate capital stock. These taxes have 
been upon sale and issue, upon transfer, or in the 
form of annual excise taxes measured by the capital 
stock. Despite considerable difficulty upon occasion, 
they have on the whole given reasonable satisfaction. 
(Juestions have arisen with respect to par or market 
value as a basis of the tax. If at first thought it 
would seem that a market value basis would be the 
more equitable, still it must be remembered that 
because of conditions either internal or external, or 
both, to the business, market value of shares may 
not be an accurate reflection of property values or 
income earned. Attention may be called to what 
has been probably the most notable experiment in 
the field of capital stock taxation. The federal gov- 
ernment between 1916 and 1926, and again in 1933, 
employed a capital stock tax,which was designed as 
a business privilege tax. Under the earlier act the 
determination of stock values devolved upon the ad- 
ministration but the later act required the corpora- 
tion to report its own “adjusted, declared values of 
capital stock.” The administrative task imposed by 
the first act was an extremely difficult one. The 
second act is unique in that, coupled with the capital 
stock tax, it is one upon excess profits as determined 
upon the basis of the adjusted declared value. If the 
corporation reports a low value for its stock it will 
pay a higher excess profits tax. If it reports a high 
value for its stock, its profits tax will be correspondingly 
low. Here indeed is a delightful dilemma over which 
corporate management must ponder. 

A variant of the capital stock tax is known as the 
corporate excess tax. In substance the so-called tax- 
able corporate excess is determined by deducting 
from the total market value of the shares of stock 
the total locally assessed value of tangible property. 
This excess may then be taxed at the average rate 
of property taxation throughout the state or at some 
rate designated by statute. 


THE TAXATION OF INVESTED CAPITAL 


Gross Receipts Taxes 


AXES upon gross receipts may be in the nature 

of “in lieu” taxes or in the nature of business 
privilege taxes. In the former case, the levy serves 
as a substitute for the property tax and may include 
within its base, receipts from interstate commerce 
properly apportioned to the state. In the second 
case only intrastate receipts may be made the base 
of the tax. Gross receipts taxes possess certain ad- 
vantages and certain disadvantages. They are com- 
paratively easy to determine and administer but have 
an unfortunate weakness in that, since no account 
is taken of operating expenses, gross receipts do not 
measure earning capacity. Some states that have 
employed gross receipts taxes have abandoned them 
on the grounds that equality could be maintained 
neither as between corporations taxed on this basis 
nor as between corporate property taxed on the 
gross receipts basis and other property taxed merely 
as property. However, probably neither the gross 
receipts method nor the ad valorem method of taxing 
public service corporations has decisive advantages 
over the other. The facts are that gross receipts are 
not yet generally used as a basis of taxation of busi- 
nesses other than public utility corporations and that 
there seems comparatively little likelihood of the 
extension of the plan beyond the public utility field 
unless an exception be made, for instance, of such 
levies as sales taxes based upon the gross receipts 
of the retail distributor. A number of years ago a 
committee of the National Tax Association, con- 
sidering problems of utility taxation, advanced the 
plan of a combination tax upon gross receipts or 
gross earnings and net earnings. Under this proposal 
the levy was to be upon net earnings, but the tax col- 
lected was never to be less than that which would be 
payable under a moderate gross earnings tax. 


A special application of the gross receipts method 
is found in the field of insurance taxation. The most 
general plan of taxation here is to levy upon the 
gross premiums less certain deductions for return 
premiums, reinsurance, etc. The range of rates is 
between one and three per cent with the average 
somewhat more than two per cent. 


Taxes on Net Earnings 


T THE PRESENT time the federal govern- 
A ment and over one half of the states employ 
taxes based upon corporate net income. The federal 
government led the way in the modern movement 
by enacting an excise tax in 1909, the tax to be meas- 
ured by one per cent of the corporate net income. 
Upon review the Court held it to be within the 
power of Congress to designate the method by which 
an excise tax should be measured. The federal en- 
actment provided a stimulus for the states, Wiscon- 
sin leading the way in 1911. Of all the bases of 
business taxation, the net income method seems the 
most sound in principle, yet the plan is not without 
its difficulties among which are the determination 
of net income under complex conditions, the insta- 
bility of government revenue as business fluctuates, 
and the absence of tax liability when no income is 
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earned even though beneficial government services 
have been enjoyed. These drawbacks, however, 
have not forestalled an extensive development of 
corporate income taxation beginning with the sec- 
ond decade of the century and coming down to the 
present moment. This story, interesting though it 
is, cannot be told here. Only incidentally will it be 
dwelt upon in the ensuing discussion of the eco- 
nomics of taxes on invested capital. 


Burden of Taxes on Invested 
Capital—General Principles 


7 ARLIER in the discussion something was said 
concerning the meaning of the taxation of in- 
vested capital. Taxes that detract from investment 
income, that involve any discriminatory treatment 
as between investments, or that reduce investment 
income below a fair or normal return, rest as definite 
burdens upon capital commitments. The question 
is one of the shifting and incidence of taxation. This 
in turn, as all studies of tax incidence emphasize, 
is essentially a price problem involving familiar 
supply and demand relationships, with especial re- 
gard to the possibility of influencing supply so as 
thereby to affect the price of something to someone. 
Before dwelling upon the incidence of the particular 
taxes which have already been mentioned, it will be 
well to present briefly certain of the broad, general 
principles which are pertinent to any discussion of 
the economics of taxation. 

At the outset it may be emphasized that a final 
answer to the question whether a tax has been 
shifted or not is the rate of investment return or the 
ultimate yield to the investor. There is no assurance 
at all that a given tax is in some manner always 
shifted and not borne. All elements of expense, in- 
cluding taxes, must be allowed for. If, over and 
above these items, there is a fair, normal, or reason- 
able rate of return, only then can it be said that the 
investor has escaped the tax burden. 

Closely bound up with the thought just expressed, 
is the process known as tax capitalization. It is 
simplest to conceive of this process as a special form 
of tax shifting. The theory, within its limitations 
such as that the tax must be an exclusive or unequal 
one and that the thing taxed must have a capital 
value and be capable of having an annual income or 
rental value, * leads to the conclusion that the bur- 
den of an endless series of taxes rests upon the 
owner of the thing, say a bond or land under a land 
value tax, at the time the tax is imposed. If for 
instance a fixed income bearing security yielding 
$40 per year and worth $1,000 is taxed on the value 
at a2 mill rate, resulting in a tax of $2 thus reducing 
the net yield to $38, the value of the security would 
then drop to $950, for any subsequent purchaser 
seeking a 4% return, would capitalize the $2 tax at 
4%, deduct this sum of $50 from the $1,000, and pay 
$950 for the bond. The $38 annual net return after 
payment of the tax would then constitute a 4% yield 
on the $950 investment. Thus it is evident that the 
burden of the tax rests upon the original owner. 
This does not mean, however, as will be explained 





*For an amplification of the ete here merely 


mentioned, 
confer Lutz, H. L. op. cit., pp. 383-3 ; 
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later, that we have here any such chimerical thing 
as burdenless taxation or that the new purchaser 
necessarily escapes all tax burdens. 


Always interesting to entertain is the question 
whether taxes upon elements of capital such as prop- 
erty and inheritance taxes, deplete the capital fund 
of a country. To such a question no final answer 
can be given because of unproved generalizations as 
to motives for initiative and saving upon which any 
conclusions we might reach would have to be based. 
Certain facts only seem apparent. Extremely heavy 
taxes would tend to cause a diversion of funds in- 
tended for capital replacement or for new capital 
construction to current governmental expenditure. 
Any particular tax, with any probable effects it 
might have upon saving and accumulation, can not 
be considered by itself as unrelated to other taxes. 
Governments would have to obtain revenue in any 
event and if not in one way, then by another. No 
matter what the way employed to secure the rev- 
enue, the individual would have less to save and to 
invest. Inordinately high income tax rates will tend 
to affect the supply of capital by impairing the eco- 
nomic capacity to save. This factor in turn, how- 
ever, should not be given undue weight since much 
depends upon the use to which the revenue may be 
put. If used for debt retirement purposes and hence 
probably shortly reinvested or if used for various 
constructive productive purposes, any evil effects 
upon the capacity to save will be largely minimized. * 
All of these various considerations are significant as 
affecting the volume of funds available for invest- 
ment and thus in turn will affect the ultimate rate 
of investment return. 


The proposition has been set forth that a tax upon 
some capital is eventually a tax upon all capital. *® 
This conclusion is based upon the reasoning that 
capital investment will in time shift from taxed to 
untaxed lines or from relatively overtaxed to rela- 
tively under-taxed lines. The supply of capital in 
the latter fields will then be greater and the rate 
of return upon it, according to the laws of supply 
and demand, will tend to decline until it is in 
equilibrium with that upon all other capital. Since 
possible shifting of tax burdens involves effects upon 
supply, it is apparent that the operation of any forces 
which retard or prevent this adjustment of supply 
will to that degree interfere with the shifting of 
these burdens. Adjustments in supply are depend- 
ent upon various factors such as character of the 
industry, the element of time, the universality of the 
tax, unwillingness to sacrifice the existing capital 
investment, the uncertainties of, and lack of knowl- 
edge of other investment opportunities, the immo- 
bility of fixed investments, etc. Industries where 
supply can readily be adjusted to new contingencies 
are in sharp contract to those in which, such as the 
raw material and agricultural industries, physical 
conditions frequently forestall any ready readjust- 





4For a discussion of the way in which expenditure of the revenues 
collected may modify the consequences of the taxes imposed, see the 
chapter entitled “The Shifting of Taxes” in M. Slade Kendrick. Taxation 
Issues, New York, Harpers, 1933. Also confer Shultz, W. J., The Taxa- 
tion of Inheritance, pp. 201-206. New York, Houghton Mifflin Co., 1926. 

5 See the following references on this point. (1) M. Slade Kendrick. 
op. cit.; (2) Brown, H. G., The Economics of Taxation, pp. 178-184. New 
York, Henry Holt & Co., "Inc. ; (3) Davenport, H. J. “Theoretical Issues 
in the Single Tax,’ Am. Econ. Review, March 1917, footnote pp. 26-28 
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ment to take account of the tax factor. In some 
fields, not immediately, but in the course of time, as 
capital equipment wears out or depreciates, adjust- 
ments in supply will occur. Factory buildings or 
machinery for instance, or leased dwellings, or capi- 
tal improvements in agricultural land cannot be 
diminished in supply at once but over a period of 
time there will be possible an adjustment which will 
in turn make possible a shifting of tax burdens. 
These reproducible capital properties will not be 
maintained if the return upon them is inadequate. 
As depreciation occurs, renewals will be foregone, 
supply will be diminished, and hence eventually the 
tax may be passed on in part or in whole through 
increased rentals for such properties or through in- 
creased prices of goods to consumers. If a tax is 
universal, rather than unequal or exclusive in na- 
ture, there will be available no alternative favorable 
investments to which to turn so far as this particu- 
lar tax is concerned and adjustment of supply will 
not occur and hence tax shifting will not take place. 
If capital investment is fixed or specialized, these 
factors will contribute to its immobility and hence 
to the difficulty of tax shifting with respect to such 
investments. If unequal or exclusive taxes are im- 
posed under such circumstances changes in supply 
will occur but gradually through the process of de- 
preciation and failure to renew capital investment. 


What more particularly may be said of the effect 
of a tax upon the income received in the form of 
interest? It has been contended with considerable 
force that a tax upon income received as interest has 
little effect upon the volume of saving and hence 
upon the supply of capital and consequently upon 
the interest rate. The supply of capital is held to 
be surprisingly stable, the rate of interest varying 
more with changes in demand for capital than with 
changes in the supply of it. In fact it is not entirely 
amiss to suggest that saving might even be stimu- 
lated by a lower interest rate or by taxes upon in- 
come received as interest. ° 


The inheritance tax frequently has been pointed 
out as a particularly objectionable tax because it 
constitutes “a tax on capital.” Granting for the sake 
of the argument that this in essence is so, it yet 
does not necessarily follow that for this reason the 
tax is to be condemned. Some observations already 
made concerning the effect of various taxes upon 
capital accumulation are pertinent here. The point 
should be emphasized again that the consequences 
of a tax cannot be appraisea adequately without ref- 
erence to its relation to other taxes and without 
consideration of the use to which the proceeds of 
the tax are put. Professor Shultz has pointed out 
that the revenues may be applied to various capital 
improvements by government or may be used to re- 
deem a debt in which case funds are placed at the 
disposal of an investing class, namely, the bond- 
holders.* Beyond these observations it is difficult 
to go with assurance because of the uncertainty 
within which the motives to saving are enshrouded. 





® The argument is developed by David Friday, ‘‘Shifting of Income and 
Profits Taxes,” National Tax Association, Proceedings, (1924). Vol 


XVII, pp. 306-315. 
7 Shultz, W. J. op. cit. 
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Unequal tax burdens are particularly onerous and 
often difficult if not impossible to shift. Systems of 
business taxation have been so lacking in uniformity 
both with respect to type of tax and relative burden 
imposed as to cause grave concern. Suggestions 
from time to time have been made looking toward a 
uniform system of such taxes. Where competition 
is effective, and uniform price results, the more heav- 
ily taxed concerns can do naught but bear the bur- 
den of the excess tax imposed upon them. So long 
as marginal concerns operating upon a no profit or 
even a loss basis are not driven out, the supply con- 
tinues unaffected and price readjustment is therefore 
impossible as a means of recovering the tax. One 
aspect of lack of uniformity in our system of busi- 
ness taxes has been the practice of confining such 
levies to corporations rather than extending them 
to all forms of business enterprise. Model plans for 
business taxation call for a system inclusive enough 
to embrace all business irrespective of its particular 
type or form. Very frequently the unequal tax bur- 
den imposed by special taxes upon corporations and 
not applicable to partnerships or sole proprietor- 
ships, cannot be shifted. This would be true of 
course where, again, competition was an effective 
factor. If the unincorporated concern can compete 
effectively with the incorporated one, the investors 
in the latter—or perhaps the wage earners—bear a 
definite tax burden. Still another aspect of unequal 
tax treatment arises in those cases where concerns 
subjected to different tax burdens in different juris- 
dictions, nevertheless compete in a common market. 
In the absence of such competition conceivably the 
tax might be shifted but where it prevails the more 
heavily taxed concern accepts the burden in the form 
of reduced profits. 


In the summary statement here being presented of 
the general principles bearing upon the burden of 
taxes upon invested capital, one or two further 
points may be noted. General business conditions 
play an important part in the possibilities of tax 
shifting. When business is generally prosperous 
and prices are rising, taxes along with other costs, 
may the more readily be passed along. Indeed prices 
under these conditions may be increased by more 
than any tax factor involved would dictate. If de- 
mand is active, for it must not be forgotten that 
demand as well as supply conditions the possibilities 
of shifting tax burdens, then prices which will cover 
all costs, including taxes, will more readily be paid. 
Similarly the shifting of taxes becomes increasingly 
difficult during periods of declining business or de- 
pression. The burden of fixed charges, of which 
taxes are one, weighs heavily upon industry at these 
times, the competitive struggle intensifies, prices are 
lowered, and tax burdens then tend to remain where 
they first fall. Since, as previously noted, tax shift- 
ing requires time, and perhaps much time, tempo- 
rary or emergency taxes become particularly difficult 
to shift. 

One more point may be mentioned. Particularly 
pertinent to a discussion of the taxation of invested 
capital is a consideration of the taxation of so-called 
unearned or property income as against taxation of 
earned or personal effort income. The federal per- 
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sonal income tax law draws the distinction and taxes 
somewhat more heavily the unearned or perhaps a 
happier word, the funded, incomes. The economic 
justification for such distinction is that the funded 
incomes are less precarious, more assured of steady 
receipt than personal effort incomes, and therefore 
more capable of bearing tax burdens. Aside from 
the administrative difficulty of drawing the line be- 
tween the two types of income, there are two ob- 
jections to the distinction for tax purposes. One 1s 
that the combination of property and income taxes 
in itself reaches the funded incomes. The other is 
that the progressive rates of the income tax also 
burden the funded incomes to an additional extent 
for the reason that the larger incomes to which the 
steeper rates apply are made up in more substantial 
degree of income from property than is true of the 
smaller incomes. Hence on these grounds it can 
be contended that we ought not further to burden 
funded property or investment income by drawing 
a special distinction in the income tax law itself. 


Burden of Specific Taxes 
Upon Invested Capital 


HE general principles governing the incidence 

of tax burdens on invested capital have been 
considered. There follows a brief presentation of 
the specific application of these principles in connec 
tion with the different methods of taxing invested 
capital which already have been outlined. 


Property Taxes: ‘—Property may be classified as 
real and personal. These in turn may be divided into 
land and buildings for the real property group and 
into tangible and intangible property for the per- 
sonal property group. The burden of taxes upon 
property investments may be considered in the order 
of mention of the different types of property. 


Land Taxes: —A\though certain kinds of taxes on 
land may be shifted, the traditional doctrine with re 
spect to land value taxes is that they cannot be 
shifted but will rest as a definite burden upon the 
owner of the land. That is, such taxes cannot be 
shifted either in the form of higher rentals to ten- 
ants nor increased prices of products to consumers. 
The tenant, it is assumed, is already paying a con- 
tract rental equal to the full economic rent of the 
land and therefore could not afford to pay more. 
Since land value taxes or taxes upon economic rent 
do not affect marginal lands, supply of lands under 
cultivation and hence supply of products remains 
unaffected and prices to consumers unchanged as a 
result of the tax. If, however, the tax falls upon 
improvement elements of the land, the burden is 
then upon capital items which can be diminished in 
supply, upon an interest return rather than upon a 
true rental return and by foregoing new improve- 
ments as existing ones wear out or depreciate, sup- 
ply of capital elements will in time be changed 
sufficiently so as to permit of receipt of a higher 
rate of return upon them.® As between the existing 


8 Here again, however, it can be argued that expenditures may modify 
tax incidence. Note, for instance, the following: 

“However, a tax on purchased fertility or on an improvement need not 
be shifted, depending on the expenditure of the funds vielded by it. For 
example, let it be supposed that the money from a tax on the fertilizer 


element of the soil is spent to improve the rural roads. Tt is by no means 
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owner and the future purchaser of land the tendency 
is, aS has already been pointed out in connection 
with the discussion of tax capitalization, for the pres- 
ent owner to bear the burden of the tax. But, for 
several reasons the degree to which tax capitaliza- 
tion occurs is somewhat uncertain. ® Tax capitaliza 
tion requires inequality or exclusiveness in the tax 
burden, a condition which does not exist so long as 
the land tax is part of a general property tax al- 
though it may exist if, for instance, intangibles are 
not reached either because they escape in various 
ways or because the states have classified them in a 
favored group. Again, capitalization requires a 
known rate of taxation whereas the property tax rate 
varies from year to year. Anticipation of increases 
in land value also may be a factor modifying capi- 
talization. If this anticipation leads the investor, 
as has often happened in the U. S., to pay a relatively 
high price for the land, the yield therefrom may be 
below that upon other investments. Finally, too, 
capitalization would be ineffective to the degree that 
anticipated income from the investment in land 
failed to materialize. We may, therefore, conclude 
that the purchaser does not escape completely the 
existing tax burden upon land. Aside from all the 
considerations just mentioned, he may be said to 
bear unconsciously a tax burden by accepting a re- 
turn upon investments in land comparable to that 
received in other taxed fields. 


Taxes on Buildings:—The general theory of inci- 
dence in connection with business buildings is that 
taxes as a necessary element of cost must and will 
in the long run be recovered in the return received 
upon building investments. If this were not true 
the supply of buildings would be reduced and de- 
mand for building accommodation remaining the 
same or increasing, the yield upon such investments 
would advance to cover the tax. All of this, how- 
ever, assumes favorable conditions. ‘Temporarily, 
due to an excess of supply of buildings over the 
demand for them, and hence low rentals, taxes 
would rest definitely upon owners. Even from the 
longer run view as Professor Simpson has ably em- 
phasized, it may be questioned whether these taxes 
are shifted.?° Building construction in the United 
States has been highly speculative in anticipation of 
an ever increasing ‘demand and without much regard 
to the factor of taxes. Professor Simpson concludes 
that the “supply of buildings has been governed by 
the factors and conditions which make the applica- 
tion of the usual theory of incidence impossible ; and 
that, in consequence, the taxes on buildings and im- 
provements have not been shifted to any appreciable 
extent as one would expect.” 7" Assuming rentals 
sufficient to cover taxes, a further possibility of shift- 
ing appears in the case of buildings used for busi- 
ness purposes. Rentals as a cost of doing business 
may be shifted under favorable conditions to con- 
sumers of the products of business and industry. 





certain that such a tax would be shifted. For it is conceivable that 
because of the less costly access to markets resulting from the improved 
roads, the investment in fertilizer would continue as before, and that the 
supply of farm products on the market would be maint: ained as before 
the levy of the tax.” M. Slade Kendrick, op. cit., p. 110. 


®On this point, confer Lutz, H. L. op. cit., pp. 395, 396. 


10 ie H. D., “The Incidence of Real Fstate Taxes,” Am. Econ, 


Review, Vol. XXII, pp, 219-230. 
" Thid., p. 228, 
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Taxes on Personal Property:—Taxes upon per- 
sonal property used in business such as raw mate- 
rials, goods in stock, machinery and equipment, tend 
to be shifted to consumers in the form of higher 
prices. There are exceptions as in the case of durable 
and fixed or specialized investments. If business in 
sufficient volume is not attained, then the return 
upon such properties due to the inability to alter 
supply or divert to other uses, will be lower than 
what is necessary to cover taxes imposed. 


In the case of intangible properties such as stocks, 
bonds, notes, mortgages, etc., various interesting 
questions arise. To recall earlier reasoning, the in- 
cidence of a tax upon any or all of them as Profes- 
sor Kendrick has stated, eventually would be a tax 
upon all capital. Possibilities of further shifting 
would depend upon the effect upon saving and ac- 
cumulation due to the lowered return upon capital. 


Professor Lutz has argued with respect to taxes 
upon the property of the corporation, that certainty 
of their shifting to bondholders and preferred stock- 
holders is not at all established. His position is 
that the interest rate upon bonds is governed by 
conditions of the money market at the time of issue 
and that the dividend rate upon preferred stocks is 
set more or less by custom and the general attitude 
toward this type of investment. As to dividends, 
where these are included in the declaration of in- 
come for personal income tax purposes, there rests 
upon the investor in stocks a definite burden of taxa- 
tion which he cannot escape. Stockholders, espe- 
cially common stockholders, are also burdened by 
taxes levied upon corporate net income. Even flat 
rates upon corporate income before distribution to 
stockholders, bear unevenly upon them for the tax 
takes a larger percentage of the distribution to the 
smaller than to the larger stockholder. When the 
rates are graduated these inequalities are accentu- 
ated since the higher the rate the more severe is the 
relative burden upon the holder of small amounts of 
stock. 

So far as borrowers of invested monetary capital 
are concerned, the tendency is for them probably to 
have to pay a higher rate of return on such capital 
as a result of taxes imposed upon mortgages or 
bonds. If this is true, it again raises the interesting 
question as to the possibilities of further shifting. 
Is this higher rate of return on borrowed money an 
additional element of cost necessitating and bringing 
about eventually if not temporarily, a higher price 
to the consumer? 


Taxes upon Gross Earnings:—A California tax 
commission remarked that it would be a bold person 
indeed who would undertake to say with precision 
who finally paid the public utility gross receipts 
taxes levied by the state of California.?? Under a 
system of regulation of utility rates and a concep- 
tion of these taxes as a necessary element of cost, 
it is of course possible to contend that the tax burden 
will be shifted to consumers in higher prices of util- 
ity services. Granting this much, the fact remains 
that there were grounds for the conclusion of the 
California commission that “perhaps a substantial 





12 For a discussion of the incidence of these taxes confer Final Report 
of the California Tax Commission, Sacramento, 1929, pp. 71, 72. 
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part of the gross receipts taxes are not shifted to 
the consumers of public utility services.” Imperfect 
regulation, abnormal demand, competition—all of 
these factors place obstacles in the way of success- 
ful shifting. Even though a commission should pre- 
cisely regulate rates so as to cover all costs and 
allow for a normal return, still some lag is likely 
to occur betwen tax advances and rate increases. 
Certain utilities, such as electric railways, with de- 
clining demand, could not operate as effectively as 
they are now doing if rates were increased. Com- 
petition of alternative services, such as motor for 
railway transport, might‘forestall tax shifting. Then, 
too, any increase in tax rates would have to be above 
a certain minimum before adjustment of utility 
charges would be feasible. In brief much friction 
is likely to be encountered in attempts to shift gross 
earnings taxes. Tax burdens therefore may be 
borne for some time if not indefinitely by capital 
invested in such enterprises. Only as these taxes 
are necessary cost elements which eventually must 
be covered as a condition to the giving of the service, 
will they be borne by consumers and not by the 
investor. 


Taxes upon Net Income:—Despite the faith of 
many business men in the contrary view, the weight 
of economic authority supports the conclusion that 
a tax upon the profits of business cannot be shifted 
but must rest definitely upon those profits. If the 
tax is universal, it cannot be avoided by gravitation 
to a different field. If the tax is upon monopoly net 
profits, it cannot be shifted but, upon the assumption 
that the price which will yield the greatest return 
is already being charged, must be borne by the 
monopolist as a reduction of his net return. If there 
are differential or surplus profits above those that 
are necessary to induce business activity, levies upon 
them will not affect supply of products and hence 
will not affect price. In brief, if production at a 
loss or at the margin is a determining element in 
setting prices, and profit concerns paying taxes must 
meet those prices, then taxes upon net income do 
not develop as price determining costs. The Na- 
tional Industrial Conference Board from a study 
made of the shifting and effects of the federal cor- 
poration income tax concluded that “The tax will 
not affect the expansive or contractile character of 
any portion, because the product sold at a loss or 
no profit is not subject to the tax, and the portion 
sold at a profit will still be profitable after a tax 
proportional to the profits is deducted. The cor- 
poration income tax, therefore, appears to offer no 
new or additional factor in price determination.” If, 
then, taxes upon business net income cannot ordi- 
narily be shifted by raising prices their ultimate 
burden will be upon the wage earner in reduced 
wages or the investor in reduced investment return. 

Professor Lutz argues that some exception pos- 
sibly may be made of taxes upon public utility net 
income. '* This point of view stresses the tax as an 
allowed expense in establishing rates that will yield 
a fair return upon the investment. The possibility 
of shifting such a tax depends, however, upon the 

(Continued on page 55) 

13 Lutz, H. L., op. cit., p. 403. 






































By C. LOWELL HARRISS** 


LREADY the cost of government is absorb- 
ing, roughly, one-quarter of the total national 
income. One day’s work in every four we 

do belongs to the government.” ! 


This assertion typifies familiar statements about 
the relation between national income and the total 
bill for taxes, the “tax burden.”? Use of the word 
“burden” ordinarily implies, often explicitly affirms, 
that taxes are a load, a weight, or that they “eat up” 
part of the social product, or that the nation pours 
down a drain or dumps into the sea, as it were, the 
sums paid in taxes. * 


The assumption underlying most of these state- 
ments, never expressly stated (because clear state- 
ment itself refutes the point), is that governmental 
services are clear waste, that nothing of benefit re- 
sults from expenditures of tax revenues. Such pre- 
suppositions are clearly erroneous. It may well be, 
as will be brought out below, that governments are 
careless or extravagant, but the analy sis of “burden” 
is then on the expenditure side of the ledger, al- 
though even then the waste may be income to some- 
one, as is the thief’s booty, so that the national loss 
is harder to compute. It is probably safe to say that 
many of the assertions result from drawing imper- 
fect analogies from private economy; all would ad- 
mit, however, that governmental ‘services are of 
some benefit, that taxes are not solely burdens re- 


* This study was made in connection with a survey of taxation in 
the United States carried on by the Twentieth Century Fund under the 
direction of its Special Committee on Taxation. A summary of the 
research findings and recommendations by the Committee for improving 
the tax system have been published by the Fund in a volume entitled 
Facing the Tax Problem. The details of several of the original studies 
made in connection with the survev are also being published by the 
Fund in another volume entitled Studies in Current Tax Problems. 


** Graduate student in economics at Columbia University and the 
University of Chicago; Social Science Research Council Field Fellow, 
1937-1938. 

1Garet Garrett, ‘Insatiable Government,” Saturday Ezenina Post, 
CCIV (June 25, 1932), 30. Samuel G. Blythe, ‘‘The Real Issue,” 
Saturday Evening Post, CCVIII (November 30, 1935), 6, “For the next 
fiscal year the income-earning and income-having people of the United 
States will be compelled to turn over between 25 and 30 per cent of all 
their income to pay the taxes imposed by the nation, the states, and their 
local tax requirements.” David Lawrence, “The Davy of Reckoning,” 
Saturday Evening Post, CCVI (May 19, 1934), 101, “When you take 25 
per cent of the national income for taxes, you must find in the 75 per 
cent remaining the necessary funds above living expenses to yield some- 
thing for investment and the building up of the country as a whole.” 
Harry Flood Byrd, “Better Government at Lower Cost.”’ Yale Review, 
XXI, New Series (September, 1932), 67, ““When we add the state and 
local burdens of taxation to the federal burden, we find that 15 billions 


The Tax Burden and 


the National Income’ 


ducing available income and giving nothing in 
return, yet this is often the implicit assumption when 
comparing national income and taxes. 


The size of the funds flowing through public treas- 
uries and their recent growth give point to an at- 
tempt to relate this flow to other flows and aggregates 
of economic life. Sufficiently precise figures for the 
total sums paid in taxes can be compiled, but analy- 
sis to determine their meaning and significance 
proves more difficult. These figures are frequently 
used, as in the examples quoted above, in compari- 
son with estimates of national income. What is the 
meaning of such comparisons? To what extent are 
they valid? If the aggregate tax bill makes up a 
sum one-fourth as large as the sum labeled “national 
income,” is the “tax burden” then 25 per cent of the 
total social product? And, if it is, how significant 
is the fact? If this method of comparison is in- 
valid, how can one study the significance of the size 
of tax payments in economic life? 


An aggregate figure in itself has no meaning. 
When related to other aggregates it will give ratios 
or percentages that may be illuminating if accurately 
interpreted. It is the purpose of this paper to point 
out things that must be borne in mind in using the 
figures. Certainly something may be gained in com- 
paring taxes and income between different regions 
or different periods of time, but clear insight into 





of dollars are collected in a single year out of a total producing power 
in all of us of about 75 billions of dollars. If we adopt the five day 
week, in illustration, then we labor one entire day in each week to make 
the money required to pay our taxes.” J. P. Morgan, New York Times, 
November 20, 1935, if a firm goes ahead and increases its busi- 
ness, weight months of the results each year are taken away in taxes. 


2 Ordinarily insufficient care is exercised to distinguish between taxes 
collected and total government expenditures. Changes in the public 
debt present additional problems. 


%In an article entitled ‘“American-Tax-Destroyed.” The Tax Digest, 
XIV (April, 1936), 133, Merle Thorpe, the editor of a leading business 
journal (Nation’s Business), asserts that “‘government of itself cannot 
create a single thin dime—it must take that dime from some citizen who 
has the will-power to consume a little less than he produces.” A regular 
financial contributor to a substantial monthly magazine says that “unless 
a halt is called it certainly will come to pass that the cost of government 
will presently be greater than the country can afford.” This conclusion 
is apparently based on such premises as “nearly half the working popu- 
lation of the United States today is laboring to support the other half,” 
and “ it is reasonable to suppose that most individuals commanding 
such an income [an income of $1,000,000 a year] are better qualified to 
put this money to productive use than is the government.” Paul Tomlin- 
son, ‘“‘The Problem of Taxes,” Harper’s Magazine, CLXXII (December, 
1935), among back advertising pages (unnumbered). 
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the relations between components of the aggregates 
is absolutely necessary. 


Estimating National Income 


NE ELEMENT of the problem lies in the con- 
cept of national income. Although it is not the 
function of this memorandum to discuss the various 
studies of national income, the methods and under- 
lying assumptions used in these studies will demon- 
strate the limitations of the use of the national 
income concept in computing the burden of taxation.‘ 
Complete agreement has not yet been reached on 
either definition or methodology. One fundamental 
problem, for example, is whether to consider as na- 
tional income the total amount of (1) commodities 
and services produced, added at their market value, 
from which the value of raw material and the capital 
used in their production are deducted, or (2) the 
income paid out to individuals or groups of individ- 
uals. The difference between “income produced” 
and “income paid out” “is that the former does, and 
the latter does not, include savings [ positive or nega- 
tive] by business establishments.” Of more sig- 
nificance for this discussion, however, is the fact that 
for any single year the total will vary widely de- 
pending upon the inclusion of items such as the fol- 
lowing: (1) Services performed in the home or for 
members of the family, for which no compensation 
is paid; this item, including housewives’ services, 
can with ample justification be placed at a figure al- 
most equal to the total tax bill. (2) Services of 
owned durable goods, including houses inhabited by 
the owner, and durable equipment of public bodies. 
(King puts the former at $5,300,000,000 for 1928. 
Copeland estimates the latter at $1,080,000,000 in 
1923, but since this period there has been consider- 
able public building.) (3) Changes in the value of 
capital assets. One day’s change of security prices 
can produce gains or losses equivalent to a substan- 
tial fraction of the total “national income.” (4) 
Earnings from odd jobs. (5) Allowances for living 
expenses. (6) Relief and charity. (7) Earnings 
from illegal pursuits, of which bootlegging presents 
a striking example. (8) Business savings or losses 
not reflected in payments to income, including net 
additions to or depletions of capital equipment not 
otherwise accounted for. (9) Services rendered the 





4The most widely used estimates of national income of the United 
States are those made by W. I. King under the direction of the National 
Bureau of Economic Research, The National Income and Its Purchasing 
Power, No. 15 (New York, 1930), and by Dr. Simon Kuznets, under the 
direction of the Division of Economic Research of the Bureau of Foreign 
and Domestic Commerce and the National Bureau of Economic Re- 
search, National Income, 1929-32, 73 Cong., 2 sess., Sen. doc. No. 124. 
See also his National Income, 1919-1935, National Bureau of Economic 
Research Bulletin, Sept. 27, 1937, pp. 1-15. The Division of Research 
under the direction of Robert R. Nathan has carried on this study and 
has published preliminary figures in “Expansion in the National Income 
Continued in 1935,” the Survey of Current Business (July, 1936). reprint, 
and “National Income Gain in 1936 Largest of Recovery Period,’ same 
June, 1937. Dr. Morris A. Copeland has also made estimates and dis- 
cussed critically methods of estimating: ‘‘Some Problems in the Theory 
of National Income,” Journal of Political Economy, XL (December, 
1932), 771-795. He also has a study, “National Wealth and Income: 
An Interpretation,” in Journal of the American Statistical Association, 
XXX (June, 1935), 375-390. His condensed study of the various methods 
used and his criticism of other estimates, especially those of Mr. W. R. 
Ingalls and those of the National Industrial Conference Board are most 
helpful. The issues involved do not seem sufficiently pertinent to warrant 
the careful consideration necessary to do them justice. Another work 
to which this paper is indebted is Dr. Gerhard Colm’s Public Revenue 
and Public Expenditure in National Income, given December, 1936, at the 
meetings of the American Economic Association, mimeographed by 
the National Bureau of Economic Research, together with comments 
made at that time. The work of Sir Josiah Stamp and Mr. Colin Clark 
in England should be cited, 
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state for which no monetary compensation is made 
—military service or jury duty. 

Dogmatic statement as to whether or not any or 
all of these items should be included is impossible. 
The solution depends upon what is wanted in a spe- 
cific case. The range within which estimates of na- 
tional income for a single year can reasonably vary 
under several generally recognized definitions might 
be considerably greater than the total tax bill. ® 
Before the statement that one out of every five days’ 
work is work for the government ® can be accepted, 
careful examination must be made to see what por- 
tion of effort has been included in the total of na- 
tional income. Has the estimator added all effort 
or just that represented by money transactions in 
the market? 


For comparisons between different periods or re- 
gions or any welfare analysis some price index tak- 
ing account of differences or changes in the value of 
money and in consumption habits seems essential. 


Estimates of national income are not made for the 
purpose of determining the “burden” of any one 
type of outlay.* The national income figure is either 
the money value of the amount produced for the 
market (with adjustments possible) or the total 
amount paid out to income recipients (with adjust- 
ments possible). If we measure the total produced, 
we have an aggregate available for consumption. 
There may be error in the tabulation or poor judg- 
ment in the valuation, but when allowance is made 
for these nothing more can be deducted. To segre- 
gate one set of items, such as tax payments, and de- 
duct them from the total national income is, in fact, 
to imply that at the end of the accounting period a 
large portion of the total product is dumped into the 
sea. But, if there is dumping into the sea, wastage 
in the economic process, it occurs during the process 
and must be deducted before, not after, the completed 
total is made. 


If, rather than “income produced,” the measure 
is “income paid out,” the total consists of the money 
payments that society has made for the efforts of its 
members. If payments of income by manufacturing 
enterprises totaled $10,000,000,000 in 1934, this sum 
is the portion of the national income paid out by 
manufacturing firms. When this is added to the 
payments of income by agriculture, transportation, 
etc., including government, the total income paid 
out is secured. This is the total income that indi- 
viduals have to spend. If any further deductions 
can be made, the earlier total was not the true total 
income.® If the national income paid out is 
$50,000,000,000, this is the income available for 


5 The value of housewives’ services, garden produce, and income from 
durable consumers’ goods would vary only slightly, perhaps increasing 
during periods of unemployment. It seems to the writer that there is 
more justification for including these items than many types of capital 
— valuations, which would fluctuate directly with the movement of 

usiness. 


®“Tf we adopt the five day week, in illustration, then we labor one 
entire day in each week to make the money required to pay our taxes.” 
Byrd, op cit., p. 67. 

7 Kuznets, op cit., p. 7, explicitly lists among the abuses of the national 
income figures these statements about “‘burden”’. 


8 It seems to the writer that the valuations might not be perfectly 
related to each other. The difficulty of making necessary adjustments will 
be considered below. Dr. Colm’s paper, op. cit., discusses at consid- 
erable length the advisability of making some large adjustments, but 
the writer, for the purposes of this paper, inclines to the view of 
ie a that such adjustments are not essential and perhaps not 
justified. 
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spending. If taxes are $10,000,000,000, the net in- 
come available for spending is not reduced to 
$40,000,000,000, for by definition $50,000,000,000 is 


available. 


Totals of national income, produced or paid out, 
are actually made by adding estimates of payments 
of wages, salaries, interest, rent, and dividends, 
whether made by individuals, corporations, or public 
bodies, with additions or deductions for positive or 
negative business savings if the estimate is of in- 
come produced.® Thus, in fact, the services are 
valued at the price they command. 


The flow of economic life must be conceived as a 
whole composed of interacting, interdependent parts. 
The expenses of one group constitute the income of 
another. Interest or wages may “burden” the payer, 
but they are income to the payee. Abstracting from 
the flow of payments or transactions one particular 
type, such as tax outlays, totaling them, and labeling 
them “burden” disregards the fact that they enter 
into income as soon as they are again paid out.” 
Payment for a commodity or service may be a “bur- 
den,” but the service is a benefit. If exchange is free, 
the two presumably balance for society as a whole, 
though for individuals there must be some idea of 
gain or the transaction would not be made. In the 
aggregate, taxes are the sums paid for the services 
rendered by government. 


No one will deny that governments render serv- 
ices valuable by any fire and police pro- 
tection, education, transportation facilities, judicial 
settlement of disputes, postal service. Valuations 
of these or payments made on their account have the 
same place in an estimate of national income as 
payments made for telephone or telegraph service, 
private education, or railroad transportation. Gov- 
ernment payments of wages, salaries, and interest 
in 1934 were $8,400,000,000. They thus constituted 
16 per cent of the total income paid out, and hence 
16 per cent of the total national income.™ Rather 
than a draft on the national income, this is an addi- 
tion to it. 7? 





Perplexing problems arise from the technical 
methods used in computing the national income. 
One of the most important can be examined here. 
The national income figure includes amounts paid 
in wages, interest, etc., after expenditures for taxes 
as well as for raw materials and some other costs of 
production have been made. The taxes that can be 
shifted will probably be passed on and will be paid 
for by the consumer out of the income that he has 


® The chief source is now income tax statistics. Others are: Reports 
of Interstate Commerce Commission, Federal Trade Commission, Federal 
Reserve Banks, United States Bureau of Agricultural Economics, Bureau 
of Labor Statistics, Bureau of the Census, F. W. Dodge Corporation, 
Bureau of Education, Electric Railway Association, National Electric 
Light Association, Standard Statistics Corporation, etc. New sources 
of information have been provided by the reports made to the Securities 
Exchange Commission. 


1 Tt is not possible here to discuss the effects of tax collections and 
public expenditures on the velocity of circulation or the circular velocity 
of money. 

“1 Kuznets, op. cit. 


12 Governments’ payments for materials are not included. Their in- 
clusion would constitute double counting, since payments on account of 
their production have been included in the estimates of income of manu- 
facturing or extractive industries. A certain part of the expenditure goes 
for capital outlays similar to producers’ goods of private industry (or are 
consumed as producers’ goods within the period) ; the fact that ordinarily 
no addition is made for contributions to real income by such goods made 
in the past has been listed as an inadequacy of national income totals. 
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received. But taxes that are not shifted are paid 
before the total “national income” is computed ; their 
total need not be paid from the sum computed but 
rather represents the total by which that sum would 
have been increased had there been a different 
method of collecting the taxes. If, for example, the 
national income is given as $50,000,000,000 and taxes 
as $10,000,000,000, taxes would seem to be 20 per 
cent of the national income. But $1,000,000,000 of 
the $10,000,000,000 taxes may be paid by corpora- 
tions and deducted from income payments instead 
of being passed on to the consumer to be met from 
the total income receipts. Then the tax bill that 
remains is $9,000,000,000 and the new figure is 18 
per cent. If instead, the $1,000,000,000 in taxes were 
raised in some other manner—by personal income 
taxes, for example—the corporations would have 
$51,000,000,000 to pay out, from which the recipients 
have to pay $10,000,000,000 in taxes—a result of 19.6 
per cent. Even with no change in the figures for 
actual or real national income and the tax bill, the 
ratio between the two varies according to the 
method of levying the taxes, 7. e., when present 
methods of estimating are used, the money total of 
national income will vary with the system of levy- 
ing taxes. 7° 


Differences Between Taxes and 
Other Money Outlays—Comments 
on Burdensomeness of Taxes 


ETWEEN expenditures for governments’ serv- 
ices and expenditures for privately produced 
goods and services a significant difference often, 
though not always, exists. The state possesses the 
power to compel tax payments. The conditions of 
a free market do not exist in the purchase of public 
services; many of them by their very nature pre- 
clude the application of usual private business con- 
ditions. A discussion of the philosophy of the state 
is not possible here, nor is a discussion of which par- 
ticular services are peculiarly governmental and 
which are fortuitously so. The choice is seldom one 
of paying for a public service and taking it or refus- 
ing to pay and keeping one’s money; for many public 
services there is no possibility of bargaining with 
alternatives available. There may be no alternative 
to purchasing food, but a wide range exists within 
which a choice can be made of the particular type 
of food and the source from which it is to be ob- 
tained. A consumer has about an equal range of 
choice between using or not using the postal service 
and between using or not using the telephone serv- 
ice. There is some range of choice in paying gaso- 
line taxes—presumably the use of the highway is 
worth the tax or the use would not be made,—and 
also in paying amusement taxes and some sales taxes 
and licenses. Many taxes are collected and services 
provided, however, quite independent of the choice 





18 Colm’s article, op. cit., gives considerable attention to problems of 
this type. For what problems is it important whether payment for gov- 
ernment services is rices or by income taxes? For th the problem 
which is the subject of this paper, the writer believes that clear under 
standing of the issues and consistency may be all that can be insisted 
upon. 
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of the individual who pays. The income used to pay 
an income tax is certainly not freely disposable. 
There is an essential difference between determining 
the amounts paid in taxes and public expenditures 
and a large amount of private expenditure and charg- 
ing, though there is also a wide and indistinctly de- 
fined border area. ** 


Benefit and Ability-to-Pay 


AYMENTS for public services are required 

quite irrespective not only of one’s use of the 
service but often of the benefit one secures or the 
price one would be willing to offer. They are ex- 
acted, rather, according to what others, perhaps in 
the past and often quite arbitrarily, have considered 
one’s ability or capacity to pay. 


One group can vote to spend in its own interest 
tax money collected from another group—excise 
taxes on the masses may support a military and for- 
eign policy of direct interest to only a few, or high 
progressive income and death taxes on a few may 
provide relief for the masses. At one period of time 
the dominant group in public life can commit future 
taxpayers to large outlays of interest and principal. 
Although corporate indebtedness presents a similar 
situation, it is usually incurred in the expectation of 
earning income.*®> In public expenditure, though 
the expenditure is just as wisely made, the profit or 
benefit may be far less direct—as, for example, ex- 
penditures for a school building or a battleship. 
Moreover, the bulk of the benefit may accrue to one 
group, and the bulk of the charge accrue to another. 


It is easy to see that for individuals or groups of 
individuals tax payments may exceed the payer’s 
estimate of the benefit accruing to him. Of course, 
his evaluation of public services—for example, pro- 
tection of property or free education—may be very 
different from another’s ; there may be an honest dif- 
ference of opinion. Here again one faces the prob- 
lem of the philosophy of the state. Another factor, 
perhaps, is progressiveness or regressiveness of the 
tax system—or at least one’s estimate of it. B may 
consider his payments to the state a crushing bur- 
den, while A feels that the benefit that B receives 
exceeds the value of B’s payments, especially in rela- 
tion to A’s own contributions and benefits.’* The 
figures on national income in the United States pro- 
vide no solution to the problem. They simply show 
that the tax payments made by both A and B consti- 
tute the income of C, the public employee or bond- 
holder (or receiver of income through some industry 
from which the government purchases materials), 
who himself pays taxes. 


™ The growth of large-scale enterprise with widely scattered ownership 
and large elements of monopoly has probably lessened the difference 
between private business and government in this respect. 

1%’ How should governments’ payments of interest be treated? The 
writer’s view is that it should be treated as other payments for the use 
of capital in private economy. 

16 One possible example of the confusion resulting from this projection 
upon the whole national economy of interpretations valid only in in- 
dividual cases may be illustrated by the wide range of individual tax 
burdens described in Facing the Tax Problem, Carl Shoup and Associates, 
Twentieth Century Fund, Inc., 1937, pp. 221-237. A man paying 84 
per cent of his income for taxes would probably estimate the burdensome- 
ness of taxes and the benefits of public expenditure quite differently 
from =~ man paying 10 per cent, chiefly “hidden” in prices, or the man 
on reliet. 
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Changing Price Levels 


ERVICES of governmental bodies enter into the 
total of national income. However, because of 
the predominantly political rather than economic 
methods by which public decisions are made, pay- 
ments for these services may not be in line with 
other payments in the economic system. When such 
is the case there may exist a burden, in the sense 
of a load on the taxpayer, greater than the resulting 
social benefit. Taxpayers give the government com- 
mand over an amount of goods and services having 
a value greater than the value of the services ren- 
dered by public officials.17 Under these circum- 
stances, the alternative allocations of the productive 
factors would yield a sum of utilities greater than 
the sum of those actually produced by the state. The 
problem is complicated by the difficulty of evaluat- 
ing many of the services of government and of 
knowing how cheaply they could be obtained or 
what could be privately produced in their stead if 
individuals were given free choice to spend the sums 
collected in taxes. There may be inefficiencies, and, 
if there are, the wastes—and hence the taxes that 
pay for them—are an unnecessary and hence an un- 
just burden to the taxpayer. Except for cases of 
this type, it would seem that the use of “burden” 
in characterizing taxes misrepresents the nature of 
tax payments. It would be just as sensible to refer 
to the “burden” of the aggregate sum paid each year 
as admissions to places of amusement, or as grocery 
bills, or anything else. 


As economic conditions change, the significance 
of tax payments may also change. Point is given to 
this whole discussion by the frequent demonstration 
that, while our national income fell drastically after 
1929, tax payments remained almost steady; the 
“tax burden,” it is said, rose from 10 per cent to 25 
per cent of the national income. We mention again 
that the national income figures show only that, of 
the total income paid out, government’s contribution 
to the total rose from 8 per cent to 16 per cent be- 
tween 1929 and 1934. If one estimates from the 
value of the goods and services produced, one can 
see that this means that the goods and services are 
valued at what is paid for them. The problem thus 
becomes clearer. When many prices change, new 
relations are set up not only between the various 
commodities and services themselves but between 
them and the monetary unit. The relation between 
bread and shoes may alter, and the relation between 
each of them and dollars. Society places new valua- 
tions. Institutional factors—legal and customary— 
prevent some prices from changing as much as oth- 
ers. Among the most inert, the most resistant to 
change, are the interest charges on long term debt, 
a large item in public expenditure, and wages and 
salaries of government employees. There may be 
some flexibility in the services which the govern- 
ment renders, but this flexibility may accentuate 
rather than mitigate the difficulties. 7* The situation 





17The cost to the state of collecting the tax and to the taxpayer of 
complying may or may not exceed the cost of charging and paying for 
services privately rendered. 

% The responsibility for local, state, or federal aid to the needy in- 
creases as national income falls. Relief is a flexible item of government 
expenditure but in relation to taxes perversely so. 
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after 1929 was typical. Most prices fell, some much 
more than others. Of those that fell only slightly, 
the prices paid for some, though by no means all, 
government services were among the most im- 
portant. In some cases the terms of exchange so 
altered that the individuals providing the services 
of government were able to secure much more real 
income—actual commodities and services—for their 
contributions to the national income. Thus, tax- 
payers delegated to the government, command over 
much more of their own goods and services than 
previously. If the valuation of government services 
was accurate in 1929, only extensive changes in the 
fundamental, underlying conditions could have made 
it accurate in 1932. It is extremely doubtful whether 
such changes occurred. Much more probably many 
individuals felt in 1932 that the benefits they could 
have secured from the money they paid in taxes ex- 
ceeded the benefits they secured from government 
service, including relief. Yet one must remember 
that the taxes paid went into the income of others. 
It is much more difficult to locate a national than 
an individual burden from taxation. The serious- 
ness to the individual or business firm of the inflexi- 
bility of tax requirements cannot be denied. The 
importance of stability to the government employee 
and creditor, however, must not be forgotten. If the 
government’s tax collections rise in proportion to 
the total national income, disregarding changes in 
the volume of the public debt, the share of the na- 


tional income paid out by government must rise in 
the same proportion. 


Undeniably, however, what under one set of con- 
ditions may be the best allocation of productive re- 
sources or of available spending power may under 
different circumstances be much less desirable than 
some alternative. If the government is performing 
some non-essential services, those services should be 
curtailed or foregone if and to the extent that their 
performance prevents performance of more desirable 


services—but agreement upon degrees of desirability 
may never be secured. 


The treatment of changes in the public debt pre- 
sents problems making generalization difficult. The 
effect depends upon the extent to which resources 
are utilized, the extent to which borrowing is from 
savings and from creation of bank deposits, the 
circular velocity of money, the effects upon entre- 
preneurial decisions, etc. Situations may arise in 
which expenditure of loans financed by creation of 
bank deposits when there is extensive slack in the 
system leads to expansion of both money and real 
income and is unquestionably an addition to the na- 
tional income. If, however, resources are fully 
utilized, expansion of public debt may lead to higher 
prices and no increase in real income. Or entre- 
preneurs’ reaction may alter the effects of expan- 
sionary borrowing. Opposite results may occur 
when debts are retired. Changes in public debt 
affect the economy, but within any given accounting 
period the effects may be entirely different from 
those of taxes, and, if they are “burdensome,” re- 
quire special analysis, analysis which with present 


% Kuznets, op. cit. 
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statistics and standards of public accounting is 
impossible. 


Taxes and “Uneconomic” Allocation 
of Productive Resources 


AXES VITALLY affect economic life. The 

incidence of taxation may give some lines of 
production advantages over others. One tax may 
favor industry at the expense of agriculture, or one 
may favor domestic activity at the expense of inter- 
national trade. Taxation may alter the direction of 
consumption. It may discourage or check initiative 
and enterprise. Though one cannot measure the ex- 
tent to which taxation does affect the economy, one 
can see that this extent is vast. If taxation prevents 
the best allocation or fullest utilization of economic 
resources, it acts as a drag or burden, for which there 
are no offsetting receipts and expenditures by the 
government. Such effects are not measurable; no 
method is known to the writer of comparing them 
with the actual social product. However, they are 


not “burdens” of the type ordinarily contrasted with 
national income. 


A Suggested Measure of Burden 


ERHAPS a ratio figure for the direct (as con 
trasted with the indirect burden just considered) 
tax burden could be constructed somewhat as 
follows: 7° Let 
E be total government expenditures 


Te. be the fraction of government expenditures con- 
sidered unproductive, real waste 

f, be total funds obtained by borrowing on which 
interest and amortization payments are not 
to begin until after the period studied (one 
year ordinarily) 

NI be the national income produced as measured 
including government payments of wages 
and interest 

A be the value of activities not included in NI but 
forming part of the total real net product 
of economic activity that is to be studied 

G be payments to government employees and of 
interest and net debt retirement 

tu, be the ratio of payments of G considered to be 
unproductive 

W be deductions from incomes of ultimate income 
recipients due to inefficient performance of 
government activity unless such adjust- 
ment is included in computing NI; it is 
not at present. 

Then B, the burden element of taxes related to the 

national income, is 


Efe. = f, 


NI + A amet Grey — W 


If government expenditures are a pure waste or 
completely unproductive, B is 











E nate f,, 
NI +A—G 
TI am indebted to Prof. Kuznets for this section, following his sug- 


gestions very closely. 
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This is the figure ordinarily given. However, if 
f, is sufficiently large, B may be negative, in which 
case there is no net burden during the period. When 
government expenditures are fully productive, 
i. €., representing in every instance the best allocation 
of the increment of expenditure 
— fi, 
= pe eee oer 

NI + A— W 
for both re, and rz, are zero. There could still be 
a W, conceivably. If the government is borrowing 
more than it repays, B is clearly negative and gov- 
ernment expenditures add to the national income 
for the year.” If the government is on balance 
amortizing its debt, government expenditures reduce 
the national income for the year. 


Possibly, as in a boom period, re, and rz, may be 
negative, indicating underpayment by the government. 

Some indication of what the results might be can 
be gained from substituting hypothetical figures 
(making no claim to their accuracy in fact). If total 
government expenditures are $13,000,000,000 of 
which $2,000,000,000 is borrowed and the national 
income is estimated at $55,000,000,000 and additional 
income were put at $15,000,000,000 (which seems to 
the writer conservative) ; if one twentieth of govern- 
ment expenditures were considered unproductive 
and one fifteenth of the payments to government 
employees and of.interest and amortization were 
considered unproductive; if the total of the latter 
payments were $9,000,000,000 and a deduction for 
inefficient performance of $200,000,000 were allowed, 
then the burden would be 


($13 billion) 1/20 — 2 billion 
$55 billion + 15 billion — (9 billion) — 200 million 
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135 
or— ——— (slightly less than —2%).- There is a 
6920 

negative burden. If there had been no government 
borrowing, there would have been a burden of 
9/10 of 1%. Assuming the borrowing, but putting 
the fractions representing unproductive expenditure 
both at one tenth, there would have been a negative 
burden of 1%; or, if there were no borrowing, the 
burden would have been 1.9% of the national income. 
Retaining these last conditions but excluding the 
item A, additional economic income not included in 
the national income estimate, the burden would have 
been 2.4%. Numerous other assumptions could be 
made. Care should be taken in the treatment of 
buginess taxes discussed above; here it has been 
assumed that there are no non-shifted business taxes. 
The easiest method is probably to include such taxes 
in the numerator and increase the national income 
estimate by the same amount to include an equiv- 
alent figure in the denominator. 

Unfortunately there is no term opposite to that 
of “burden” to describe a situation in which burden 


is negative, a situation quite possible as shown 
above. 





% See qualifications mentioned supra. 
2 Supra. 
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Summary 


“TATEMENTS that taxes absorb or take a cer- 
tain percentage of the national income are in- 
valid or at least misleading, especially if there is an 
implication that the sum paid in taxes is a burden, 
a weight, or a reduction of the total income. The 
grounds upon which this conclusion has been reached 
can be summarized. 


1. The methods of computing national income do 
not permit such statements. If the income estimate 
is of goods and services produced, a net amount 
available for consumption (and business savings) 
is computed, from which further deductions are to 
be made only in special cases, if at all.7* If the 
estimate is of income paid out, this sum available 
for expenditure is not to be reduced, even though 
the directions in which expenditure may be made are 
limited. 

2. Items not included in national income esti- 
mates, comprise a large total, more stable than many 
of the items included. Their exclusion exaggerates 
the amplitude of fluctuations in national income and 
hence exaggerates valid or invalid statements about 
“tax burden” as related to the national income. 


3. Tax payments are not withdrawn from the flow 
of funds in economic life; they enter into the income 
of government employees. If they “burden” the 
payer, they benefit the payee. Expense to one be- 
comes income to another (assuming no change in 
public debt). To deduct taxes from national income 
is to disregard their ultimate contribution to- that 


income and to forget the circularity of the flow of 
economic life. 


4. The technical question arises of what tax pay- 
ments were made by business firms before wages, 
salaries, interest, rent, and dividends were paid and 
what taxes remained to be paid out of these constitu- 
ents of national income. 


To individuals and business organizations, how- 
ever, there must be something very real in the con- 
cept of “tax burden.” 


1. Measuring and valuing the benefit of govern- 
ment services are extremely difficult. Though better 
accounting would help, the difficulty is much more 
than a problem of accounting. 


2. Burden may arise indirectly as a result of the 
methods by which public decisions are made, or 
directly as a result of a generally accepted policy 
of attempting to assess taxes according to ability to 
pay, rather than balancing benefit received from pub- 
lic expenditure with tax payments. This burden, 
however, is individual. Individual contributions 
vary greatly. The “gain to society” from an ex- 
penditure may amply exceed the cost, but, because 
of the unequal tax loads some individuals may con- 
tribute more than the benefit they receive.** 

(Continued on page 54) 





23 In the formula, however, a deduction has been made for the portion 
of government expenditure considered unproductive, (Gren). This quali- 
fication applies also to the next sentence of the text. The adiustment 
referred to means that government services are not valued at the price 
they command while the services of all other remunerated activity is so 
valued (by the national income estimator in computing NI) ; individuals 
could be found who would object to the latter also. 

24 The proceeds from eight out of ten of their working days may go 
for taxes, but this is a far cry from the conclusion that one out of every 
five days’ labor in the country is absorbed by taxes. 
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Limitations 


NE of the most popular activities indulged in 
() by lawmakers throughout the country during 
the period of the late depression has been that 

of imposing limitations upon the use of the general 
property tax. No one knows how many limitations 
have been imposed during this period. They vary 
from state to state, county to county, city to city, 


township to township, and school district to school 
district. 


The tax limitations which have been imposed pre 
sent an amazing variety. Some states limit the rate 
which may be levied, some limit the levy on a per 
capita basis, and others limit the gross amount that 
may be levied. Usually these limitations are com- 
plicated by exempting certain types of levies or by 
including further limitations as to how the limited 
levy may be expended. For example, in the State 
of Iowa, levies for over fifty purposes are either ex- 
empted or permitted at special rates. 


Types of General Tax Limitations 


CCORDING to Rodney L. Mott, research con- 

sultant for the American Legislators’ Associa- 
tion, there are five types of tax limitations which 
may be summarized as follows: 


l. 


Tax limits which state a. fixed maximum rate 

of tax 

a. Blanket rate limitations on the aggregate 
levy on each $100 value. 

b. Maximum rate limitations for each govern- 
mental unit. 

c. Maximum rate limitations for various pur- 
poses or funds. 


Limitations which restrict the amount of levy 
to a stated per cent of the amount of some pre- 
vious year, or average of certain years. 


nN 


w 


Limitations which restrict the amount of rev- 
enue to be raised to a fixed amount per capita. 
Limitations which give the maximum levy per- 
mitted in terms of dollars. 


* Efficiency Engineer, Bureau of Budget and Efficiency City of Los 
Angeles. 
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5. Limitations which fix the ratio between reve- 
nues from general property taxes and revenues 
from other sources. 

To the five types of tax limitations here sum- 
marized by Mr. Mott may be added the bonded in- 
debtedness limitation which is frequently established 
with a maximum equal to a fixed per cent of the 
assessed value of the bonded area or district. 


Trends of Tax Limitation Legislation 


N THE New England States, where local govern- 

ments have always maintained a considerable 
degree of independence, tax limitations have not 
gained a foothold. Outside of the New England 
States, however, tax limitation has been regarded 
with almost universal favor. In this group, every 
state except Maryland has at some time or other 
imposed sonie form of tax limit. The most extensive 
limitations are found in the western and southern 
states where frequently they are drastic in nature 
and incorporated in state constitutions. 

In most states statutory limitations were enacted 
earlier than constitutional restrictions, and for this 
reason are more widespread. With regard to mu- 
nicipalities, quite frequently tax restrictions are 
found in city charters. In New York State, thirty- 
one of the sixty cities are subject to tax or appro- 
priation limits imposed by charter or special law. In 
California the percentage is not as great, but the fifth 
city of the United States, namely the City of Los 
Angeles, is a notable example of a home rule charter 
city with a fixed tax rate for general governmental 
purposes, and a maximum restriction for general ob- 
ligation bonds. 


Governmental Units Affected 


S PREVIOUSLY mentioned, all but the State 

of Maryland and the New England states have 
some form of tax limitation restricting the taxing 
powers of the various jurisdictions. Aside from the 
states, the local units of government appear to be 
most affected. Counties invariably are subjected to 
the most extensive control. This is to be expected 


—e OY OD (Rh VN CD fe 
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in view of the fact that the county is an administra- 
tive division of the state. School districts and road 
districts are also generally limited, although the ef- 
fort to encourage school expenditures has frequently 
led to the fixing of minimum as well as maximum 
rates. Cities as a class appear to have the greatest 


freedom, but frequently they are restricted to a rigid 
limitation. 


Motive Behind Tax Limitation 


ARLY tax limitation was brought about with 

the thought that a limited rate would secure 
more complete assessment of intangible property 
and would deal more effectively with the tendency 
toward evasion on the part of such property gen- 
erally. It was thought also that there would be less 
agitation on the part of certain types of property to 
seek the advantage of tax exemption. 

A second motive has been the desire to force a 
broadening of the tax base. The tax rate limit on 
tangible property becomes, in such cases, a form of 
taxpayers’ strike used to force reluctant legislatures 
to resort to other revenue sources. Initiation of an 
income tax, the sales tax, or some new form of in- 
tangible property tax has usually been the answer of 
the governing body. There is, however, the danger 
that the use of tax limitations to force the introduc- 
tion of other taxes may be used by the advocates of 
such taxes in order that their objective may be 
reached. 

The most powerful single motive that has been at 
work in bringing about tax limitations in recent years 
has been the desire to compel a reduction of public 
expenditures. Although in earlier years efforts were 
directed at the prevention of increases, the motivat- 
ing influences more recently have been entirely in the 
direction of reductions. Such movements have 
usually been accompanied by corresponding pressure 
favoring a downward revision of assessed values. 


Arguments in Favor of Tax Limitations 


OST arguments in favor of tax limitations are 

advanced by organizations of taxpayers or real 

estate boards, the motives being those mentioned in 

the previous section. The case for tax limitation has 

recently been stated by Herbert U. Nelson, Secre- 

tary of the National Association of Real Estate 
hoards. The following sets forth his contentions. 


A good law is known not by the flawlessness of its 
logic, but by the social purposes which it encourages. 
The best argument for tax limitation therefore is 
that a train of further tax reforms follows its adop- 
tion. Some of them are part of the implied premise 
whenever real estate taxes are reduced, others come 
about by the logic of tax relationship frequently un- 
foreseen by the sponsors of the initial measure. 
These are possible because of the focusing of public 
thought on a few broad principles of tax adjustment 
which invariably follow. Mr. Nelson points out cer- 
tain concomitants which he lists as follows: 

1. Some considerable widening of the tax base. 

2. Shift of tax collecting function more largely to 

the state, since most new sources of revenue 
can be tapped effectively only by the state. 
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A greater degree of allocation of state collected 
revenue to local units. 

4. Shift of certain large governmental costs from 
the local units to the state. School costs, and 
street and road costs are the costs most ef- 
fectively and most readily transferred. 

New pressure for accurate and fair assessment 
of property for tax purposes. 

6. Sharp relation of the weakness involved in nu- 
merous overlapping local governments, and un- 
precedented push given the whole movement 
to simplify the governmental structure. 


It is Mr. Nelson’s contention that tax limitation 
is actually working as a direct door to tax revolution. 


wn 


Arguments Against Tax Limitation 


HE case against tax limitation has recently been 

stated by A. E. Buck of the Institute of Public 
Administration, New York City. His contentions 
may be summarized as follows: 


Although only a few detailed studies of the gen 
eral effect of tax limitation laws have thus far been 
made, the findings of these studies supported by the 
observations of experienced administrators and re- 
searchers make it possible to draw certain conclu- 
sions with respect to such laws. These conclusions 
may be stated as follows: 


1. Tax limit laws have virtually failed to produce 
the results predicted by their sponsors in the 
administration and finances of local govern- 
ment. 

2. These laws, on the contrary, have been the 
cause, either directly or indirectly, of some 
grave abuses in local financial management. 

3. The tax limit schemes provided by such laws 
have certain inherent weaknesses which prac- 
tically eliminate them from any serious con- 
sideration as a way out of the present predicament 
in local finance. 


In place of tax limit laws, Mr. Buck believes that 
a more constructive approach toward the solution of 
pressing governmental financial problems is the in- 
auguration of a sound fiscal policy largely supported 
by adequate financial planning and control. Such 
planning and control to include comprehensive bud- 
geting, up-to-date accounting, departmental costing, - 
careful auditing, systematic reporting, personnel con- 
trol and centralized purchasing. These devices 
enable local authorities to exercise effective control 
over their finances and they permit citizens to ap- 
proach intelligently the problems of local taxation. 


Tax Limitation as a Home Rule Device 


OVERNMENT is the people and is what the 
people will it to be. If they are indifferent and 
uninformed, government may leave much to be de- 
sired, nor can it rise in results above the character of 
the support and understanding it is given. Citizens 
cannot satisfactorily meet their responsibilities to 
bring about good local government by the simple ex- 
pedient of clamping on a state-wide tax limitation 
applying alike to cities and villages of various sizes, 
divergent populations, different geographical condi- 
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tions and unlike industrial development. The answer 
is not as simple as this. There are certain problems 
in the field of local self-government in which it is 
necessary that citizens take an interest. Thus citi- 
zens will find that there are improvements in the 
fundamental of local government which will accom- 
plish more tangible results than arbitrary financial 
strait-jackets. Among these are, for example: the 
elimination of overlapping functions with their at- 
tendant duplication of services, personnel, and ad- 
ministrative organizations; the election of local 
officials on a nonpartisan basis so as to divorce local 
government from partisan politics; the selection of 
administrative officials upon the basis of experience 
and training, regardless of residence, and their re- 
tention under definite tenure if qualified. 

It is contrary to the principles of democracy to 
have the citizens in one part of the state attempt to 
dictate to the citizens in another part what they 
should raise locally for local purposes. Such ques- 
tions should be decided by the citizens of each mu- 
nicipality upon the basis of local conditions and 
desires. It is questionable whether any short cut to 
improve economy in municipal government can be 
found. The first essential is that citizens must take 
an active and continuing interest in local affairs. 
The placing of full responsibility for good local gov- 
ernment squarely on their shoulders cannot help but 


bring about greater concern with regard to local af- 
fairs. 


Tax Limitations in California 


LTHOUGH tax limitations have assumed many 
forms in the various governmental jurisdic- 
tions within the State of California, the most sweep- 
ing limitations affecting practically all jurisdictions 
were voted by the people as a constitutional amend- 
ment at a special state election held June 27, 1933. 
With regard to the state government, the limitation 
provides that appropriations from the general fund 
of the state for any biennium, exclusive of appropria- 
tions for the support of the public school system, 
shall not exceed by more than five per cent the ap- 
propriations from such fund, exclusive of such public 
school appropriations, for the preceding biennium 
unless two-thirds of all the members elected to each 
house of the Legislature vote in favor thereof. In 
anticipation of a possible state ad valorem tax at 
some future date the limitation further provides that 
not more than twenty-five per cent of the total ap- 
propriations from all funds of the state shall be 
raised by taxes on real and personal property ac- 
cording to the value thereof. (Sec. 34a, Art. IV.) 
The expenditures, other than expenditures to pay 
interest and redemption charges on bonds hereto- 
fore or hereafter issued, of any county, city and 
county, municipality, district or other political sub- 
division of this state, whether or not operating under 
freeholders charters, shall not in any year exceed by 
more than five per cent the expenditures, other than 
expenditures to pay interest and redemption charges 
on bonds heretofore or hereafter issued, of such 
county, city and county, municipality, district or 
other politic al subdivision, for the preceding vear un- 
less previously authorized by two-thirds vote of the 
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qualified electors of any such county, city and county, 
district or other political subdivision, or by a ma- 
jority vote of the electors of any such municipality 
voting at an election held for that purpose or unless 
previously authorized by the State Board of Equali- 
zation. The amendment provides that these limita- 
tions shall be effective until June 30, 1935, but the 
Legislature may impose thereafter the same limita- 
tions for such period or periods as it may determine. 
On and after January 1, 1935, the Legislature shall 
have power, by two-thirds vote of all the members 
elected to each house, to limit the amount of taxes 
which may be imposed upon real and personal prop- 
erty according to the value thereof for county or city 
and county purposes. 

With reference to the five per cent expenditure 
increase limitation placed on all local jurisdictions 
by the above amendment until June 30, 1935, the 
Legislature, in its 1935 session, extended this limita 
tion for a two-year period, and although a similar 
measure (Senate Bill No. 186) was introduced dur 
ing the 1937 session it was not adopted, with the 
result that for the time being the above-mentioned 
limitation would not be effective after June 30, 1937. 


School Tax Limitations 


ITH regard to the property tax for school 

purposes in the State of California there have 
been imposed by law maximum limits for certain 
specified purposes. The 1937 session of the Legisla- 
ture by the adoption of Senate Bill No. 566 as an 
emergency measure has materially changed some of 
these maximum limits. A comparison of the pre- 
vious limits, the limits established by Senate Bill 
No. 566, and the current levy of the Los Angeles 
City School District is as follows: 


Senate 

Previous Bill 1936-37 

Tax Limit No.566 Tax Levy 
Elementary and Kindergarten $ .45 S 30* $ .44 
Elementary—Building 70 * 02 
Elementary—Bonds Nolimit No limit 02 
High School Yi BY iss 50 
High School—Bonds Nolimit No limit 16 
Junior College... 50 35 04 
Junior College—Building 01 


Total $1.37 

In addition to revenue obtained from the general 
property tax, all California school districts receive 
$00 per year for each elementary pupil and $90 per 
vear for each high school student, both based on 
average daily attendance. Although this state aid 
covers all costs in a majority of the school districts 
within the state, it is, however, insufficient to cover 
the expenditures per student made by the Los An: 
geles City School District as shown below: 


1935-36 

Expenditure 

Per Student State Aid 
Kindergarten $ 81.43 ; 
Elementary 101.56 $60.00 
Tunior High School 131.43 
Senior High School 147.29 90.00 
Junior College 152.15 


(Continued on page 54) 

“Whereas the previous tax limit made a distinction between ele- 
mentary and kindergarten maintenance and elementary building, Sen- 
ate Bill No. 566 permits expenditures up to 90 cents on each $100 
of assessed value for all purposes relating to elementary schools 


: and 
kindergarten. 
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Effects of the 


Corporation Surtax 


By P. K. SEIDMAN** 


HE frequency with which tax laws have been 

fed to us of recent years makes it hazardous 

to try to speak with any certainty about exist- 
ing Statutes. The task becomes even more danger- 
ous because popular opinion of the effects of some 
of the measures has been guided along channels 
which cause a general misunderstanding of the basic 
principles of taxation involved. The continual shift- 
ing of the tax sands brings to mind the story of the 
young aspirant to the legal profession who appeared 
before the judge to be introduced to the court and 
to receive his initial instructions. The first thing the 
judge did was to ask the candidate what he knew 
about the law. After a few seconds of hesitation, 
the young man replied that there was one thing he 
knew if nothing else and that was the Statutes of the 
particular State. The judge looked a bit disturbed 
and with judicial decorum proclaimed, “Young man, 
I am going to be very frank with you—the State 
Legislature is about to meet and soon they may re- 
peal everything you know.” That is exactly the 
position we are in today, as far as taxation in general 
is concerned. 


Role of the Undistributed Profits 
Tax—The Revenue Act of 1936 


EW taxes are ever looked upon with favor but 

none has been so disfavored as the brand new 
form of tax that appeared on the American tax stage 
in the somewhat villainous character role of “undis- 
tributed profits tax” in the play entitled “The Rev- 
enue Act of 1936” written by Professor Oliphant and 
collaborators. 


The tax ranges from 7 per cent to 27 per cent on 
retained income, depending on the percentage that 
the amount retained bears to the total income. 
Banks, insurance companies, foreign corporations, 
companies in bankruptcy and companies insolvent 


* Address delivered October 21, 1937, before the International Asso- 
ciation of Milk Dealers’ Thirtieth Annual Convention held at the 
Adolphus Hotel, Dallas, Texas. 


** Certified public accountant; attorney at law; instructor of Eco- 


nomics and Accounting at the American Institute of Banking School in 
Memphis. 
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and in receivership are exempt from the tax. The 
starting point is the net income as computed for 
normal tax purposes. This means the net income 
with dividends received included 100 per cent and 
not merely the 15 per cent on which the normal tax 
is paid. The net income is then adjusted by deduct- 
ing for the normal tax itself and for tax-free interest 
on federal government obligations. The net amount 
so arrived at is the so-called adjusted net income, 
that is supposed to be available for distribution as 
dividends. There is now deducted the amounts paid 
out in dividends and the remainder is the amount un- 
distributed. There is, however, an important addi- 
tional deduction and that is for amounts that the 
corporation was prevented from paying out as divi- 
dends or was required to pay or set aside out of 
current profits for the discharge of a debt, under 
written contracts entered into prior to May 1, 1936, 
and expressly dealing with dividend payments or 
with debt payments. 


Knowing the adjusted net income and the amount 
remaining undistributed, the tax can now be com- 
puted. It works in this way: 7 per cent is paid 
on the part of the undistributed profit that does not 
exceed 10 per cent of the adjusted net income; 12 per 
cent on the next 10 per cent; 17 per cent on the 
next 20 per cent; 22 per cent on the next 20 per cent; 
and 27 per cent on the amount of the undistributed 


profits that exceed 60 per cent of the adjusted net 
income. 


There is an important exception to this general 
method of computation. It has been made to allevi- 
ate the situation of corporations with small incomes. 
The law provides that where the adjusted income is 
less than $50,000.00, then up to $5,000.00 comes in 
the 7 per cent bracket regardless of the percentage 
that the $5,000.00 may be of the income. A corpo- 
ration, for example, that had a net income of only 
$5,000.00 and paid none of it out in dividends, would 
pay an undistributed profits tax of only 7 per cent. 
If this exception had not been made, the rate would 
go to 27 per cent, since the corporation retained 
100 per cent of its income. 
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Tax a Penalty 


Vo may have noted by this time that we are 
dealing, not so much with a tax, but rather with 
a penalty. The system as outlined attempts to 
penalize corporations for the privilege of retaining 
necessary working capital and reasonable reserves. 
If corporations distribute all of their net earnings, 
they go scot free of tax. If they fail to distribute 
them, they pay a high penalty. 


Close to 90 per cent of our corporations are small, 
with net incomes of less than $10,000.00 and just 
about enough working capital with which to carry 
on. To them the distribution of any part of their 
current income is considered utterly impossible. 
Their reserves have been seriously depleted by 
almost seven years of severe operating losses. It is 
they who are most entitled to avoid the penalty tax 
but are least likely to be able to do so. 


The small corporation, even if it were kindly dis- 
posed to distribute all of its net earnings, might do 
so in forms other than cash. We have seen that 
under the law a dividend distribution must be 
made in such form as to be taxable in the hands of 
the stockholder. Therefore, the distribution need 
not only be in cash but can also be in kind. It is 
undoubtedly true that large corporations generally 
have more cash available than small corporations. 
This, in itself, may react in the form of a boomerang 
and permit the small corporation to put into play 
some avoidance measures which can only be employed 
in cases of closely held corporations such as are the 
majority of our smaller corporations. Then, too, it 
is likewise true that even before the Revenue Act 
of 1936, non-cash dividends were more frequent 
among the smaller corporations. Yet all this cannot 
push into the background the disadvantage that the 
law places on the small corporation. Asa rule, they 
are not familiar with the multiple technicalities nec- 
essary to get around the tax. There can be no doubt 
that when a business recession sets in, even though 
it might be heresy to talk in such terms at this par- 
ticular time, the small corporation is bound to fall 
off first because it has no surplus or reserve cushions 
to impede its progress toward insolvency and bank- 
ruptcy. In fact, using the words of the President, 
“The drain of a depression upon the reserves of busi- 
ness puts a disproportionate strain upon the mod- 
estly capitalized small enterprise.” Under any system 
of taxation, the corporation with ample reserves is 
usually in a more advantageous position than a cor- 
poration which has no surplus. 


The situation may ultimately lead to a wholesale 
shifting from the corporate io the partnership form 
of doing business and thus there will be lost the 
advantage accruing to the larger corporate competi- 
tors. Furthermore, it would be economically un 
sound to foster a policy of dis-incorporating. The 
corporate structure, together with retained profits, 
should be encouraged, as they have an economic 
significance in helping the business cycle keep an 
even keel. The attempt now to repudiate a policy 
which has so long been in existence in the history 

f American business, namely, the right to reinvest 
corporate earnings for current needs and expansion 


. 
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is totally unwarranted. We profess to fear control 
by big business, yet we are legislating to keep big 
business big. Furthermore, if ever we are to attain 
complete recovery, it will come only when liquid 
capital of business is rebuilt. 


Managements, as a group, are usually under pres- 
sure from stockholders to declare dividends and 
it would seem that in the final analysis, the needs 
of the business can best be appraised by management. 
And if, in their mature opinion and discretion, 
it is felt that business ends can best be attained 
through plowing back the earnings, then govern- 
ment should be content to rely upon their judgment. 
After all, the major source of past expansion of 
American industry has been realized through the 
process of plowing back earnings. The new law has 
undoubtedly, and contrary to the administration’s 
avowed objectives, slowed down the process of plant 
expansion and post depression rehabilitation. When 
it is necessary to devote the entire surplus from busi- 
ness to defray the cost of government, expansion 
must by necessity stop. Past experience has clearly 
indicated that wherever a business finds that there 
is no surplus, it conserves every resource with the 
result that unemployment and distress follow. 


These remarks apply to both large and small 
corporations. 


Dividend Payments 


OW we get into the question of paying the divi- 
dend required in order to avoid the imposition 
of the surtax and how and when it shall be done. 
This develops into a real guessing contest. We have 
ite n up under a system of fixed and determinable 
yearly dividends. If conditions were better than 
expected, an “extra” was paid. Well, it seems that 
even this system is a thing of the past. From a tax 
angle it can’t be done, as the dividend would have to 
be based on the earnings for the year and each year 
would be different in itself. Now here is where the 
guessing starts. Under the law, if more is paid out 
in dividends than earned, the excess is applied 
a credit for the next two years if required. But 
there is a penalty for being a poor guesser and not 
paying enough of a dividend, for any earnings not 
so paid out are subject to the tax. What’s more, 
as a rule, earnings are not actually known until 
some time after the close of the year, but the divi- 
dend must be paid (not merely declared) during that 
taxable year in which profits are earned. We can 
therefore expect large scale adjustments toward the 
last quarter of the year with the result that 
(1) Those on the “inside” will be able to manipulate 
security purchases by knowing the extent of adjust- 
ment and when it is to be made; (2) The security 
owner who sells out before the end of the year may 
be “stuck,” and (3) Business statistics would have 
to undergo another change for “seasonal” adjustments. 


That is not all of the dividend problem. Suppose 
a dividend is declared which, based upon book tax- 
able profits, is presumably sufficient to take the 
company out of the undistributed profits tax. How- 
ever, upon audit by the government, an additional 
assessment is made and more income declared. The 
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result—more normal tax, more surtax, more excess 
profits tax, and more interest. All told, it not only 
places a premium on guessing, but shrewd under- 
standing of the tax provisions as well. We can look 
for the continued economically unsound payments of 
dividends that would normally not be paid and 
should not be paid, except for this tax law. 


Only recently the United States Supreme Court 
upset the entire concept of taxable and non-taxable 
dividends. On the heels of this decision came rulings 
from the Treasury Department and cases decided by 
the Board of Tax Appeals, which threw the whole 
thing in a jumbled mess until no one knows which 
way to turn. The dividend question is important 
because in distributing its earnings the corporation 
must pay a “taxable dividend.” The law itself says 
in effect that “a taxable dividend is deductible if it 
is a taxable dividend”—a remarkably clear statement 
intended to help poor Mr. Taxpayer. The net result 
of the whole thing is that corporations are literally 
“keeping their fingers crossed” and hoping their in- 
terpretations are tenable—if they aren’t, some heavy 
additional assessments are in the offing. 


Capital Gains 


T PRESENT, capital gains are taxable but 

capital losses in excess of such gains are limited 
in deductibility to a $2,000.00 maximum. When a 
business is to be taxed at anything like the present 
rates on its entire net income, including capital 
gains, the very least to be expected is that the tax 
be imposed on true net income after all legitimate 
business losses are deducted. A corporation may, in 
fact, show a loss on its books, or a small profit, yet 
to meet the requirements of the law, it may be called 
upon to distribute substantial amounts. To illus- 
trate, Corporation A has a profit per books of 
$2,000.00, consisting of profit from operations of 
$102,000.00 and a “capital loss” of $100,000.00. 
There is, nevertheless, a tax to be paid which 
amounts to $31,502.80, even though the corporation 
only earned $2,000.00. This, because the capital 
loss is deductible, for tax purposes, only to the ex- 
tent of $2,000.00, as fixed by law. And that is not 
all of the problem either, for the chances are that 
the average corporation confronted with that situa- 
tion must borrow, either to pay the tax or make the 
necessary “profit” distribution. 


For the same reason, losses of one year should be 
permitted as a carry-over deduction against the 
profits of at least the two succeeding years. We 
have learned by sad experience, that profits and 
losses have their peaks and valleys. If an extremely 
high rate of tax is to be imposed against profits of 
one year, it is only fair and just that the losses of the 
immediately preceding years be given some con- 
sideration in determining the tax liability. 


Holding Companies 


URING the past three years, holding companies 
have been much in the public eye. They were 
considered a menace to our economic existence and 
with the idea of “giving them the works,” the “brain- 
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busters” got together and hatched the Wheeler- 
Rayburn Bill, containing the much fought and 
publicized “death sentence.” The “big boys” refused to 
get excited over it because of the constitutional inhi- 
bitions lying in the path of the measure. But along 
comes the Revenue Act of 1936 and provides that 
15 per cent of all dividends received by a corpora- 
tion from another corporation must be included in 
income for corporate normal tax. This means that 
a normal tax of 2% per cent will be paid on dividends 
(15 per cent tax rate on 15 per cent of dividend). As 
it goes up the line -of holding companies involved, 
this 2'4 per cent is magnified many times. This in 
itself is not the straw that breaks the camel’s back. 
The unbearable part is the undistributed profits tax. 
To determine the profit of the corporation upon 
which this tax is applied, all dividends are included, 
not merely 15 per cent of them, as in the case with 
respect to the normal tax. This means that heavy 
taxes will accrue unless complete distribution takes 
place all the way up the line and through the top 
company. Otherwise every retention of a portion of 
the income would involve a surtax ranging from 
7 per cent to 27 per cent. However, even if desired, 
in many cases dividends cannot be sent up all the 
way to the top company. The result will be that 
most holding companies will disintegrate, if for no 
other reason than for self-preservation. 


Thus the 1936 tax law bids fair to dissolve the 
necessity for testing whether or no the Wheeler- 
Rayburn Bill is legally sanctionable. For the tax 
provision promises to do more by subtlety in easing 
the holding company out of the picture than all the 
death sentences were originally designed to do 
overtly. Instead of being put to death merely by 
temporal limitations, the tax law will, in many in- 
stances, accomplish the same ends through the finan- 


cial route by taxing the holding company to gradual 
extinction. 


Effect of Tax on Corporate Structure 


OW let us consider somewhat the impact of 

the tax on the internal corporate structure and 
the likely consequences. Marked changes in capitali- 
zation of corporations are bound to continue to take 
place each year. Not only is this true as a result 
of dividend payments in capital securities, but also 
to enable corporations to pay dividends without dis- 
turbing either their capitalization picture or their 
credit. Financing may take place purely for the 
purpose of supplying possible dividend funds for a 
substantial period, rather than for active working 
capital purposes. 


With dividends forced, preferred stocks with 
large accumulations of dividends in arrears, enjoy 
an enviable rather than a freezable position, and 
may be right in line for the clean-up of the accumula- 
tion and the perpetration of the regular dividend to 
the extent the earnings permit. 


In the past, stocks had the advantage over bonds, 
in the hands of the individual, because dividends 
were not taxable but interest was. Now, however, 
with no taxable difference between the two types of 
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income, bonds seem to be in the favorable position 
because of their priority over stocks. 


This whole discussion ties in with the type of in- 
vestments to be made by various groups or indi- 
viduals. Those more eager for current dividends 
than for capital appreciation are likely to shift from 
year to year to securities of companies then enjoy- 
ing large earnings. Investors desiring to avoid 
large current income and preferring capital appreci- 
ation, as may be the case with men of wealth, may 
find retreat in bank stocks or in stock of insurance 
companies because of the exemption those compa- 
nies enjoy from the undistributed profits tax and 
who are free from dividend pressure. 


Problems of the Credit Man 


ITH all roads clear for distribution to stock- 

holders, credit men may well ask where the 
creditors come off. This pointed question is very 
natural, considering that the tax statute rides rough- 
shod over the state corporate laws and tells corpo- 
rations that though they have accumulated deficits, 
they have the alternative of either paying dividends 
or paying the undistributed profits tax. It is to be 
remembered, however, that to some extent creditors 
are taken care of when there are agreements in writ- 
ing, entered into prior to May 1, 1936, whereby pay- 
ments out of earnings are specifically restricted. 


Another item, from the creditor aspect, is that 
dividends can be paid in scrip, in long term obliga- 
tions, or in stock and stock rights. Here the creditor 
may not be adversely affected, for stock rights will 
bring new money into the business instead of taking 
money out. Then too, it may not be a difficult 
matter, at least in the close corporation, to make 
some arrangements with stockholders to reinvest the 
cash dividends in the business. It is felt that such 
a procedure will not be looked upon with disfavor 
by the government, as long as made in good faith 


and the stockholders pick up the dividends in their 
returns. 


There can be no doubt that deliberate attempts 
to increase expenditures and charge them directly 
to operations will take place. It is similar to politi- 
cal slush funds—the money is there and available 
but if not spent, the tax collector may take it. 


Human nature being what it is, will take the road to 
least taxes. 


There might be a tendency to mortgage future 
earnings in order to pay current dividends, and end 
of the year invoices might be deferred in the hope 
that funds can be obtained later, in order to first 
make the dividend distribution to avoid the tax 
penalty. When we read between the lines, the law 
actually says that if earnings are applied to improve 
the financial condition, or to pay off debts, and even 
to supply needed working capital, a penalty will be 
exacted. Asa practical proposition, the very standards 
that a credit grantor would usually apply, such as 
(a) certainty, (b) definiteness, (c) promptness of 
settlement, (d) relation of the tax to business bene- 
fits and (e) taxpayer’s judgment, whether he can 
afford to pay that tax, are offended under this tax 
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law. It is particularly strange to see a policy, 
fostered by the government, of discouraging debtors 
to build up adequate reserves for creditors’ protec- 
tion, yet credit must be sought in many cases as the 
means whereby the dividend will be paid and also 
to avoid disaster from other causes. 


We seem likely to be entering into a new, tax- 
sponsored, era in credit relationship, where the credit 
grantor may find it necessary to assume a somewhat 
paternalistic attitude about matters that heretofore 
have on the whole pretty well glided along on a 
laissez-faire basis, namely, the dividend policy of 
corporate debtors. 


Economic Implications 


E have covered rather rapidly some of the 

effects that this tax has on business in general. 
It might be well to consider now some of the broader 
aspects and delve into the economic implications. 


There is no denying that the undistributed profits 
tax was in the nature of an experiment in the field of 
American taxation. The original proposal by the 
President suggested that all other corporate taxes 
be eliminated and this one new tax substituted. How- 
ever in the Congressional wrangle, the undistributed 
profits tax was enacted into law with the other forms 
of taxes allowed to remain as before. It was in- 
tended through this medium to equalize the tax 
burdens on corporations and it was to reach that 
part of income of stockholders which escaped surtax 
by remaining in the corporation. Another one of its 
avowed purposes was to provide revenue to replace 
invalidated processing taxes. As a matter of fact, 
stockholders did not draw down their earnings in 
those cases where the dividend policy was in their 
power, because the government had pushed up the 
tax rates on individuals to exhorbitant levels. They, 
therefore, resorted to this form of tax avoidance. 


The tax itself is founded on an erroneous impres- 
sion that our troubles can be laid on the doorstep 
of excessive savings, whereas, in reality, it was ex- 
cessive bank expansion that brought us into the field 
of temptation and business boom. This expansion, 
in the form of deposits credited to borrowers, and 
loans, as well as investments, could not be absorbed 
by commerce and its flow instead was in speculative 
uses. We are all too familiar with the wild boom 


which resulted and the subsequent resounding smash 
it brought on. 


In 1929 savings, and they were more private than 
business savings, found their way into the specula- 
tive market and therefore were not creating capital. 
It would seem that to force a distribution of earn- 
ings, which find their way into speculative issues, is 
to create a stock market boom, and to some extent 
that did happen. This very procedure, like coming 
events which cast their shadow, must be followed 
by a far reaching catastrophe if it happens at a time 
when there are no corporate surpluses to fall back 
on. Imagine what our plight might have been had 
there been no corporate savings to rely on from 1930 
through 1935, during which period it is estimated 
that there was a decrease of 22 billion dollars in cor- 
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porate savings. This amount went to stockholders 
and employes. A healthy business condition calls 
for an increase in capital, while debts are decreasing, 
and the best way to create capital and not bring in 
debt at all, is through the saving of business profits 
and additions to surplus. 


In a comparison of agriculture and business to 
determine what happens to profit and reserves, we 
find a very interesting situation. War time profits 
were large for both industry and agriculture. The 
well managed corporation succeeded in using these 
profits to retire some of its debts or to build up 
cash reserves. When the depression came on, these 
companies maintained their dividend position be- 
cause of this very policy. The farmer, although he 
enjoved the same prosperity, was in a difficult posi- 
tion during the depression because his savings were 
not as studiously applied, for instead of building up 
a reserve, he found himself heavily mortgaged in 
place of being debt free. The undistributed profits 
tax, among other reasons, was levied on industry in 
general so that the farmer could be given govern- 
ment assistance and allowed to liquidate his in- 
debtedness. As long as there are special hand-outs, 
industry and big business will have to pay the bill, 
notwithstanding that the additional tax load may 
probably ruin them. This policy must eventually 
defeat the attempt to lower the tariff walls for, in 
desperation, home industry will have to protect itself. 
The result will be that foreign competition will be- 
come intensified and the class enjoying the present 
“dole” will find it mitigates against them. 


The operation of the tax has clearly demonstrated 
that in its present form there are many faults. One 
of the most glaring of these faults is that no dif- 
ference is shown between the various types of in- 
dustry. Some incomes are stable, others are quite 
erratic. If we could say, as a general proposition, 
that business income was stable, then there would 
probably be no need, or at least not as great a need, 
for savings and building up reserves. But the cor- 
poration faced with an income situation which acts 
somewhat like Yellowstone’s famous Old Faithful 
Geyser, must provide for the gusher-less days. Like- 
wise, in many industries, inventories are the deter- 
mining factor and where it is necessary to carry 
large inventories, in units, from year to year, the 
price structure imbeds the inventory with either an 
unrealized profit or a paper loss. In the case of an 
unrealized profit brought about by rising prices, it 
is now expected that a company distribute what 
it actually has not earned. As to the loss, the com- 
pany in the past was at least protected, up until the 
vear 1932, with the carry-forward loss provisions of 
the law. This, and the fact that there were no un- 
distributed profits taxes in those days, allowed the 
corporation to continue in existence. Now, how- 
ever, with the forced distribution of unearned profits 
and the casting aside of losses, these companies might 
find themselves in financial difficulty and in many 
cases unable to carry on. 


Any scheme designed primarily to force corporations 
to distribute all current earnings to stockholders, 
when the companies have enormous accumulated 
deficits, that discourages the building up of 
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reasonable reserves for the future safety of busi- 
ness, or that makes no provision for the normal 
growth of business, completely ignores the business 
fundamentals which we have long been taught. If 
we force out all the income in good times, obviously 
there cannot be anything left for the rainy day. This 
will lead to a policy where government must borrow 
its way out and it would not be surprising to find 
that in future depression years the now staggering 
debt of approximately 37 billion dollars will be ex- 
ceeded. It must also be remembered that each year 
calls for additional services requested from govern- 
ment so that in the normal course of events we can 
expect that our future budgets will call for ex- 
penditures of at least 8 billion dollars annually. 


Conclusion 


N MY opinion, there are two real consequences 

arising from our present tax system. The first 
is that it has unmistakably led to class conflict 
through the government’s enunciation of a policy 
which in effect says that certain individuals or groups 
receive too much, whereas, others do not receive 
enough. The latter group is then encouraged to 
believe that they have the right to the excess earn- 
ings—without defining that term—of the former group. 


The second vital consideration is the realization 
that government is on a permanent spending spree. 
All of this is brought about by the administration 
trying to be a “good-fellow” and taking on numerous 
functions, because many of us demand them with- 
out an eye on costs. Government is spending today 
75 per cent more than it did in 1929 and this has not 
been occasioned by price rise, because prices are still 
below the 1929 level. This trend, therefore, leads to 
only one conclusion—that taxes will be higher for 
some years to come. 


Those responsible for our tax laws fail to realize 
that often a lower tax rate means increased revenue. 
We have seen that investors refuse to take their 
profits because of the capital gains tax, without cor- 
responding loss allowances, and the money boys are 
encouraged to invest in tax-free securities. There is 
another angle to it, in that a high tax rate forces the 
taxpayer to look for all the loopholes in the law. 
And, to carry it a step further—it encourages trans- 
actions which are “shady” and not on the up and up. 
The administration itself is responsible for a policy 
which flaunts the law, in that it demands that dis- 
tribution be made out of current earnings regardless 
of accumulated deficits, even in the face of existing 
State Statutes which declare it illegal to pay divi- 
dends unless the corporation has surplus available. 


Tt has already been disclosed that the anticipated 
revenue from this tax will be far short of its goal 
and, in fact, that is the very reason behind the Rev- . 
enue Act of 1937, known as the Loop Hole Tax Act. 
The variance in the anticipated income was pri- 
marily brought about because the Treasury Depart- 
ment incorrectly assumed that corporations will 
continue to behave, under the new law, just as they 
have done under the old law. 

(Continued on page 54) 











































Sales, Business 
and Use ‘Taxes 


in New York’ 


UNICIPALITIES, as such, have no inherent 
M power to levy and impose taxes. Through 
‘ an Enabling Act, passed by the New York 
Legislature in 1934 (Chap. 873, Laws of 1934), 
emergency legislation permitted cities of the state, 
having a population of more than one million, to 
adopt and amend local laws imposing any tax which 
the legislature would have power to impose for the 
purpose of relieving hardship and suffering caused 
by the unemployment situation, the tax to be effec- 
tive only during the period mentioned by the Act 
which became effective August 18, 1934, and to re- 
main in effect until December 31, 1935. The tax 
was to have application only within the territorial 
limits of the city adopting such local law. 


Acting within the authority of the Enabling Stat- 
ute, the City of New York, with a population of 
nearly seven million inhabitants, passed local laws 
imposing the following taxes, among others: 

1. A two percent sales tax upon sales of tangible 
personal property sold at retail, known as Local 
Law, No. 20. 

2. A tax of one tenth of a percent upon gross re- 
ceipts by reason of sales made or services rendered 
in a commercial or business transaction in the C ity 
of New York, known as Local Law No. 17. 


3. A two percent compensating personal property 
or use tax upon personal property, upon which no 
sales tax had been paid, known as Local Law No. 25 


4. A tax of three percent on gross receipts to be 
paid by utility corporations, known as Local Law, 


No. 21. 


These laws have been extended by the State 
Legislature from year to year, and also by the Board 
of Aldermen of the City of New York. 


The Enabling Act of 1934, makes the law ap- 
plicable to cities in the state of over one million in- 
habitants, and under successive local laws, the City 
of New York has continued the administration of the 
sales tax under that Act. 


* Paper presented before the National Tax Conference sponsored by 
the National Tax Association, Baltimore, Md., October 25, 1937. 
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Prior to the passage of the Enabling Act of 1934, 
and from May 1, 1933 to June 30, 1934, there was 
in operation in the State of New York (Chap. 281, 
Laws of 1933), a retail sales tax of one percent on the 
receipts of the sales of tangible personal property. 
This general sales tax law expired by limitation, and is 
now obsolete, and has never since been re-enacted. 

The adjacent six New England States, the State of 
New Jersey, Pennsylvania, and the State of Dela 
ware, have no corresponding retail sales, gross re- 
ceipts or compensating personal property taxes, 
although Pennsylvania has for years had a system 
of wholesale and retail license taxes. The New Jer- 
sey sales and gross receipts tax law (Chap. 268, 
Laws of 1935), was repealed on October 5, 1935. 
and was never renewed. In Massachusetts, a sales 
tax law was declared unconstitutional. 

In Maine, a one percent tax on sales of service 
(Chap. 247, Laws of 1937), was defeated by referen- 
dum in August, 1937. 


In Vermont, a sales tax on gross receipts over 
$50,000, became effective in 1933, and was declared 
unconstitutional. ! 


While conditions that have brought about recent 
sales taxes are largely economic, they are also in- 
fluenced by political conditions, and to these condi- 
tions, in the case of the City of New York, we may 
add its geographic situation and financial impor- 
tance. Situated where it is, as the great entrance 
port to the nation, it is also the terminus of con- 
tinental trunk line railroads and travel routes and it 
receives the flotsam and jetsam of the tide of inter- 
state and international migration. The imposition 
of the sales tax law, as it may affect business flowing 
from one city to another of the adjacent states men- 
tioned, may have also influenced the repeal of, or failure 
to enact, such a law in adjacent states, particularly 
in the States of New Jersey, Connecticut, Massachu- 
setts, Delaware and Maine. 


The successful administration of the sales tax 
laws in the City of New York, is demonstrated by 





1 Great Atlantic & Pacific Tea Co. v. Harvey, 177 Atl. 423 (1933). 
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the following figures for the three years since its 
enactment: 


Local Law No. Sales Tax Period Amount 

20 of 1934 as amended. .12/10/34 to 12/31/35 $ 44,945,379.72 
FS) Se 1/ 1/36to 6/30/36 21,154,246.03 
Si of I9e0............. 7/ 1/36to 6/30/37 46,195,173.43 
20 of 1937..... . 7/ 1/37 to 6/30/38 32,084.52 

Qo $112,326,883.73 

Utility Tax 

cf fo ae 1/ 1/35 to 12/31/35 18,575,974.12 
oS eee 1/ 1/36 to 6/30/36 9,415,215.75 
|. are 7/ 1/36to 6/30/37 18,614,209.32 
PE ince sna w nas 7/ 1/37 to 6/30/38 732,875.99 

Lo a $ 47,338,275.18 

Personal Property Tax 

8 are 1/ 1/35 to 12/31/35 590,994.92 
 . eee 1/31/36 to 6/30/36 201,140.56 
ae Gt Tee. .....-...--. 7/ 1/36to 6/30/37 374,026.07 
a. ae ee ....... .. Tf 1/37 to 6/30/38 402.38 


Teew...... $ 1,166,513.93 
Business Tax—Gross Receipts Tax 


17 of 1935............... 1/ 1/35 to 12/31/35 ——-6,866,185.61 
SBet 0S............. 1/ 1/36 to 6/30/36 —7,112,229.32 
i ee 7/ 1/36 to 6/30/37 _—8,074,184.60 

Total...... $ 25,434,000.42 
Legal Problems 


HE legal problems in the enforcement of the 

Sales Tax Law in the City of New York, have 
arisen from questions growing out of the limitations 
created by the Enabling Act and by the State and 
Federal Constitutions, and also in the interpretation 
of the law itself. 


In a case arising under the provisions of the law, 
the New York Steam Corporation assailed the Act 
on the ground that it violated the state constitution 
which imposed a limitation on the taxing powers of 
cities, by giving the City of New York unrestricted 
powers as to rates. The New York Court of Appeals 
sustained the law in this case ? holding that although 
the power was unrestricted as to rate, it limited the 
imposition of the tax as to time (being effective in 
operation a little more than a year), and to the pur- 
poses for which the revenue was to be used, viz.: to 
relieve the hardship caused by unemployment emer- 
gency, and that broad and unprecedented as was the 
authority conferred, the court was without power 
to limit it. 


Among the first to feel the effects of the gross re- 
ceipts tax in New York City, were the local transit 
and public service corporations. These companies 
were restricted by contract and by public service 
regulations as to the rates they might charge and 
could not pass it on to their patrons. 


A case was brought by one of the city trolley 
lines* to test the new law on the ground that the 
tax violated the Fourteenth Amendment of the Fed- 
eral Constitution, by imposing a tax on it which 
did not apply to taxicabs or street railways outside 
of the City of New York. The federal district court 
held in this case that there was no arbitrary 
discrimination. 


~2N, Y. Steam Corp. v. City of New York, 268 N. Y. 137. 
_3 Southern Blvd. R. R. v. City of New York, 16 Fed. Supp. 599; cer- 
tiorari denied U. S. Sup. Ct., May, 1937 
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The tax in this respect was also upheld in the 
state courts,* and in the case of N. Y. Rapid Transit 
Co. v. City of New York urging this and other federal 
violations is now before the U. S. Supreme Court. 


In New York City, as in the states imposing sales 
taxes, perhaps the most important legal questions 
were raised by business corporations doing inter- 
state business. 


Four cases have recently been presented to the 
appellate courts of New York, in which the com- 
merce clause was an issue, facts in some of the cases 
varying only in a slight degree, and the courts plac- 
ing different constructions on the same statute ac- 
cording to the facts in each case. Lack of clarity 
in the Enabling Law undoubtedly had something to 
do with these decisions. 


By express language, it provided as follows: 

“This Act shall not authorize the imposition of a tax on 
any transaction originating and/or consummated outside of 
the territorial limits of any such city, notwithstanding that 
the same act be necessarily performed within such limits.” 

In a subsequent paragraph appears this qualifying 
language: 

“Provided, however, that nothing herein contained shall 
limit or prevent the imposition of a tax on gross income or 
gross receipts of persons, firms or corporations doing busi- 
ness in the City of New York”. 

The first of these cases was that of a moving pic- 
ture company ° which licensed motion picture films 
for exhibition inside and outside of the City of New 
York. The city comptroller held that the receipts 
from both of these transactions were taxable under 
the Enabling Act. The appellate courts reversed the 
determination of the city comptroller holding that 
where films were exhibited outside of the City of 
New York, although the contract originated there, 
the transaction was not taxable under the Act since 
it was not consummated there, the transfer of pos- 
session of the films being effected outside of the 
city. On the other hand, as to the films exhibited in 
New York City, the company was held subject to 
the tax on sales. The court held that this case came 
within the purview of Binderup v. Pathe Exchange, 
Inc., 263 U.S. 291. 


The American League Baseball Club, a member of an 
association consisting of eight clubs, one-half of its 
games being played outside the City, believed that 
it came within the scope of the United Artists case 
which involved a sales tax and not a gross receipts 
tax, and that it was not subject to the gross receipts 
tax for the games played or exhibited outside of 
the city, on the ground that it imposed a burden on 
interstate commerce. The city comptroller held that 
the receipts from games played outside of the city, 
as well as those played in the city, and from the sale 
of players, were taxable, and in this determination 
he was upheld by the appellate courts. ® 


There was no opinion by the appellate division, 
(Dore, J., dissenting), or by our New York Court of 
Appeals, but since the American League Club was 
a New York Corporation, and had its principal office 
_4N. Y. Rapid Transit Co. v. City of New York, 275 N. Y. 258. 
Brooklyn & Queens Co. v. City of New York, 275 N. Y. 258. 

5 United Artists v. Taylor, 273 N. Y. 334. 


6 American League Baseball Club v. Taylor, 248 App. Div. 873, aff’d 
274 N. Y. 475. 
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in New York City, and had no other place of busi- 
ness, and since all of its receipts were deposited in 
banks in New York City, that may have been the 
determining factor in the case. 


The most recent case decided by the New York 
Courts, is that of the National Cash Register Co. v. 
Taylor, 252 App. Div. 90. 

Here the city sought to impose a two percent 
sales tax under Local Law No. 24 of 1934. The cor- 
poration taxed, was organized in Ohio and had its 
principal office in Dayton, Ohio, but maintained a 
sales office in New York City, where it kept a stock 
of goods, some of which was delivered on sales in 
New York City, and some machines were shipped 
directly from the factory in Dayton, Ohio, to fill 
orders in New York City. The city comptroller held 
that both kinds of sales were taxable. The sales 
were on socalled “special orders” on forms addressed 
to the corporation at Dayton, Ohio, subject to ac- 
ceptance there, and if accepted, merchandise was 
sent to the customer directly, the machines being 
subject to some slight variation in each case. The 
appellate court reversed the city comptroller, and 
held that the sales were not taxable under the En- 
abling Act, since the contract was not “consum- 
mated” in New York City, and cited the matter of 
United Artists v. Taylor, supra. A dissenting opin- 
ion by Judge Dore, held that since transfer of title 
of possession took place in New York City, the tax 
was within the authorization of the Enabling Act, 
and that there was no discrimination or burden on 
interstate commerce; that if foreign vendors did not 
collect the tax from purchasers under such condi- 
tions, they gained advantage over resident sellers of 
merchandise. * 

The fourth case in which the issue of interference 
with foreign commerce was raised, was that of the 
Matter of the Gdynia American Line v. Taylor, 250 
App. Div. 105, decided by the New York Appellate 
Division in February, 1937. In that case, a local tax 
on gross receipts was imposed on a corporation or- 
ganized under the laws of New York State, having 
its principal place of business and office in that city, 
and engaged in soliciting passenger and freight busi- 
ness and in the transmission of money by letter or 
cable for the benefit of the Gdynia Shipping Lines, 
Ltd., a foreign corporation engaged in foreign com- 
merce, the domestic corporation receiving fifteen 
percent of passenger business and five percent for 
freight business, as a fee for receiving and transmit- 
ting monies abroad. 

The city comptroller had determined that foreign 
exchange transmissions such as the transferring of 
drafts of money, were purely local in their nature, 
and not matters of foreign commerce. The appellate 
court based its determination upon the facts being 
similar to those in Texas Transportation Co. v. New 
Orleans, 264 U.S. 150. 


In that case an occupation tax was imposed by 
the City of New Orleans, and there, as here, income 
consisted of commissions or fees for services con- 
cerned exclusively with foreign commerce, and hence 


7 The determination of the Appellate Division in National Cash Register 
Co. v. Taylor was affirmed by the New York Court of Anpeals on 
November 23, 1937. on the distinct ground that the tax as thus levied 
was an unconstitutional burden on interstate commerce. 
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the type of business done was foreign commerce and 
no tax could be imposed thereon. 


Other Legal Issues of 
Somewhat Varied Character 


T HE tax under the Sales Tax Law, upon a stor- 
age company for the sale of refrigeration or for 
refrigeration service was held to be invalid.* The 
city comptroller based the city sales tax on the en- 
tire receipts which included receipts from storage, 
charges for handling merchandise, and also for the 
refrigeration. The Court of Appeals held that the 
cold storage warehouse business does not sell re- 
frigeration, or refrigeration service, and is not liable 
for the city sales tax. 

In another case ® it was held that the sale of beer 
when served with food in restaurants in the City of 
New York, and when the charge is $1.00, or more, 
was not subject to the sales tax, even if it be con- 
sumed with food. 

Other cases involved the right of the city to im- 
pose tax on the receipts from the sale of gasoline, 
which included the federal tax, the court holding 
that the federal tax must be excluded. 

Questions of priority in the payment of sales tax 
have also engaged the attention of the New York 
and Federal Courts. 

The United States Circuit Court of Appeals held 
that the claim of the city for retail sales tax col- 
lected by the vendor, was not entitled to priority in 
the settlement of the estate of a bankrupt vendor on 
the theory that the tax was due the city as a 
mere debt, payable as a tax by the vendee, the 
vendor being merely the city’s agent to collect said 
tax. This holding was recently reversed in the 
United States Supreme Court ?° on January 18, 1937. 

Prior to this, the state courts held that both the 
vendee and vendor were ultimately liable for the 
tax and the city representing the state, had sovereign 
rights over those of other creditors of an assignor. 


What Does New York City’s Experience 
with Sales Taxes Demonstrate? 


1 THAT a large amount of revenue for emergency 
e purposes may be quickly provided, with 
uniformity and stability, relieving real estate and 
other sources of revenue required for local taxation. 


2. That by far the larger proportion of the sales 
tax can be secured from retail sales, passed on to the 
consumer, than from gross receipts paid by the 
wholesaler or manufacturer. About forty-six mil- 
lions have been annually received from the retail 
sales tax and only six to eight millions from the 
gross receipts or business tax. 


3. The personal property or use tax applying to 
only certain classes of personal property and over a 
certain amount, has produced less than $500,000 
annually. 

(Continued on page 56) 

8 Merchants’ Refrigeration Co. v. Taylor, 275 N. Y. 113, reversing 249 
App. Div. 732. 

®Luchow v. Taylor, 251 App. Div. 164. 

10 New York C.tv v. Goldstein (Lazaroff), Ces ig 5 Matter of 


Rockaway Point Centre, 249 App. Div. 66, aff’d N. Y. 51. Atlas 
Television v. City of New York, 273 N. Y. 51. 
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further considers 


Tax Exemptions 


Part II-B 


Exemption of Public Property 
Determined by Location 


HE TRADITIONAL concept of government 
as an agency engaged primarily in protecting 
the lives, property and health of its citizens 
has been greatly expanded 1n recent years. In behalf 
of the “public welfare,” countless services having 
only a remote and indirect relationship to these pri- 
mary functions have been undertaken, and as a re- 
sult, new exemption problems have been created. 


To carry out their newly assumed functions, large 
holdings of real and personal property have been 
acquired by federal, state and local governments. 
With few exceptions, exemptions from taxation are 
claimed for parks, forest preserves, public swimming 
pools, power plants and similar public properties. 
The extent to which such holdings actually are ex- 
empt depends partly upon the public character of 
their owner and partly upon their location and use. 


Exemptions granted solely because of direct pub- 
lic ownership were discussed in the preceding article. 
Indirect public ownership by agencies and instru- 
mentalities of government will be considered sep- 
arately in a later article. Certain special problems 
arising out of the location and use of publicly owned 
property will be taken up at this point. 


Extra-Territorial Holdings 


T OFTEN happens that states, counties, cities 
or other municipal corporations become the own- 
ers of property in other jurisdictions, outside their 
own corporate limits. If these extra-territorial hold- 
ings are in another state and there is no statute cov- 
ering this point, the general rule is that they are 
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taxable unless specifically exempted. The fact that 
the laws of the state in which property of a sister 
state is located are very broad and exempt “all public 
property” or “all property of municipal corpora- 
tions” does not change this general rule.t Both 
Georgia * and Illinois* have held that these broad 
statutes do not apply to out-of-state municipalities 
or to other states. This narrow interpretation is 
justified on the theory that the legislature did not 
intend to benefit any public body over which it had 
no control. 


The Illinois cases *-are especially interesting be- 
cause they involve an increasingly important aspect 
of interstate co-operation. The leading Illinois case 
concerns a double-decked bridge constructed by the 
City of St. Louis, Missouri, across the Mississippi 
River, which extends into Illinois for approximately 
two miles. The Supreme Court of Illinois ruled that 
the bridge approaches in that state were taxable on 
the ground that the broad exemption statute applied 
only to domestic municipalities. 


Recently, a situation arose in Indiana which was 
almost identical with this case, but a far more liberal 
interpretation of the exemption laws was adopted. 
In the case of City of Louisville v. Babb,® it was con- 
tended that a bridge across the Ohio River owned 
and operated by the city and the Bridge Commis- 
sion of Louisville was subject to the Indiana general 
property tax and that a special statute exempting it 
was unconstitutional. According to the Indiana 
Constitution, the legislature is authorized to exempt 
property “used for municipal purposes.” This bridge 
admittedly served a municipal purpose of the City 
of Louisville; therefore, the exemption statute was 
held constitutional. No importance was attached to 
the fact that an out-of-state municipality was being 
favored. The court held that territorial location was 
immaterial and refused to follow the narrower rule. 
It was intimated by the court that if the constitution 
had intended to limit exemptions to Indiana munici- 
pal corporations, it could have done so by the use of 
appropriate language. While this decision repre- 
sents a commendable effort to promote interstate 
co-operation, it is also open to criticism as being 
“Judicial legislation” which overrides the right of 
local governments to collect the fullest possible 
amount of taxes from every source not expressly 
prohibited by the state or federal constitutions. 


Interstate Compacts 


NTERING into an interstate compact often 

is the best means of settling any doubts as to 
the exemption of property belonging to other states 
or their subdivisions. The consent of Congress must 
be secured, however, before such pacts can become 
binding upon the signatory states. The requisite 
approval may take the form of a general Act of Con- 
gress authorizing all the states to enter into com- 
pacts for specified purposes such as the elimination 
of conflicting taxation. Otherwise, the states con- 


a New Orleans v. Salmon Brick & Lumber Co., (1914), 135 La. 828, 66 
So. 237. 

2 Augusta v. Zimmerman, (1916), 237 Fed. 

3 People ex rel. v. St. Louis, (1920), 291 Ill. 600, 126 N. E. 529. 


4 Note 3, supra. 


* (1935), 75 Fed. (2d) 162, 
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cerned with a particular problem first must reach a 
mutually satisfactory agreement and then submit 
their compact to Congress for ratification. 


Some states have entered into compacts as a 
means of overcoming the narrow interpretation given 
to general exemption statutes in specific cases, while 
others have adopted them in order to eliminate pos- 
sible future difficulties. Of course, the terms and 
conditions agreed upon cannot be any broader than 
those permitted by the constitutions of the respective 
states. The fact that Congress has ratified a pro- 
posed compact does not change this ruling. 


One of the best known interstate compacts cover- 
ing a local problem is that between Kansas and 
Missouri which exempts the Kansas City, Missouri, 
waterworks from taxation at the situs in Kansas. 
The boundary between Kansas and Missouri hap- 
pens to be the dividing line between Kansas City, 
Missouri, and Kansas City, Kansas. Although the 
cities are independent of each other, the waterworks 
of Kansas City, Missouri, are located in Kansas and 
the Kansas courts have limited the application of 
their exemption laws to domestic municipal corpo- 
rations. Because the maintenance of these works 
was essential to Kansas City, Missouri, Congress 
ratified a compact between the two states agreeing 
that the waterworks property in Kansas should be 
exempted from taxation “of any kind.” This exemp- 
tion has been construed quite liberally so as to in- 
clude freedom from special assessments as well as 
immunity from general property taxes.® 


A compact between two or more states sometimes 
is the only practical means of solving difficulties of 
a local character, but having nation-wide importance. 
An outstanding example is the compact between 
New Jersey and New York creating the “Port of 
New York Authority.” This agreement, ratified by 
Congress, sets up the Port Authority as “the cor- 
porate municipal instrumentality” of both states for 
operating terminal and transportation facilities in 
New York Harbor in the most economical and effi- 
cient manner possible. Prior to this, there had been 
no centralized means of handling freight and other 
shipping coming into New York City and costs had 
increased to such an extent that industries dependent 
upon this port were seeking cheaper facilities else- 
where. The Authority was authorized by this com- 
pact to purchase land within a designated area and 
to erect a “suitable building” for its needs. Although 
a two-story building would have been ample for its 
own use, the cost of the land and foundations neces- 
sary for this type of structure induced the Authority 
to build a sixteen-story fireproof building in which 
it used only the basement and first floor. The upper 
floors were leased out for revenue in order to make 
the project self-supporting. 


Had the Port Authority been under private owner- 
ship, it would have been assessed $400,000 annually 
in property taxes by the City of New York; how- 
ever, the enabling act creating the Authority pro- 
vided that it should be tax-exempt, but that it might 
agree to pay a fixed compensation in lieu of taxes. 
By a special agreement, the City of New York was 





6 Kansas City v. Fairfax Drainage Dist., (1929), 34 Fed. 357; certiorari 
denied (1930), 281 U. S. 722, 505 S. Ct. 237, 74 L. Ed. 1140. 
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to receive $60,000 annually which was the amount 
paid in taxes before the port was created. Adjacent 
property owners filed suit to enjoin the City of New 
York from accepting the agreed payment, but lost 
their case. It was decided that the Authority rep- 
resented the sovereign power of both New York and 
New Jersey and could have been exempted entirely 
from property taxes if the legislature had so pro- 
vided. Even though owned partially by another 
state, the Authority was declared to be a “municipal 
corporation of the state” within the meaning of the 
New York statutes exempting the property of such 
corporations. 


Complaining property owners contended that 
while the Authority might be considered a municipal 
corporation, its property was not held for a “public 
use” since it was competing with private warehouses 
and commercial office buildings in the same vicinity. 
In deciding that the city could accept $60,000 in lieu 
of taxes, the court ruled that using this building for 
increasing the efficiency of shipping terminal facili- 
ties at the largest port of entry in the United States 
was a “public use” because it was vitally important 
not only to the inhabitants of New York but to the 
entire business life of the nation. Furthermore, a 
partial commercialization of the terminal by using 
the upper floors for revenue does not make that 
building or any part of it taxable on the same basis 
as private property.” 

The Port Authority case bears directly on the 
growing competition between government and pri- 
vate industry. The New York Courts expressly 
ruled that the use of tax-exempt property to compete 
for tenants at lower rentals and on more favorable 
terms than private property did not violate either 
the due process or equal protection clauses of the 
Fourteenth Amendment. Since this was an under- 
taking for the benefit of the general public, competi- 
tors in private business conducted for profit were 
declared to be in a different class and were liable to 
be taxed differently without creating the type of 
discrimination forbidden by the Fourteenth Amend- 
ment. Opponents of further expansion of govern- 
ment into business fields will not welcome nor agree 
with this decision. 


A recent interstate compact between New York 
and Vermont establishing the “Rousses Point Bridge 
Commission” goes much further in regulating tax- 
exemption questions than the compact creating the 
“Port of New York Authority.” It provides that the 
Bridge Commission “* * * shall be regarded as 
performing a governmental function * * *” and 
that it “* * * shall not be required to pay * * * 
taxes or assessments upon any of (its) property 
* * *.” No doubt is left as to the interstate im- 
munity of income derived from the operation of the 
Rousses Point Bridge; the compact states that 
‘“* * * the interest of either state in any tolls collected * * * 
shall be free from any state, county, municipal or local 
taxation whatsoever in the other state * * *.” 

Whether or not the income of the Bridge Com- 
mission is taxable in the respective states in which 
it is earned is not settled by this compact; the solu- 


™ Bush Terminal Co. v. City of New York (1934), 152 Misc. 144, 273 
N, ¥.. S. 331. 
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tion of this phase of the problem depends entirely 
upon the laws of each of these states. Taxation of 
the income of bridge commissions, port authorities 
and other public corporations will be fully consid- 
ered in a subsequent article. 


Co-Extensive Exemption Statutes 


HE FORMULATION of an interstate tax ex- 

emption compact usually involves a certain 
amount of delay and expense. Co-extensive exemp- 
tion statutes often can be used to accomplish the 
same ends more quickly and with less expense. Such 
statutes lack the permanent quality of a definite pact, 
but are quite helpful in adjusting the taxable status 
of interstate bridges or other public properties 
situated in more than one state. Each of the states 
concerned with an interstate public project may 
adopt identical statutes exempting the portions 
situated within their boundaries. Unlike an inter- 
state compact, these co-extensive statutes may be 
changed at each subsequent session of the legislature 
since they do not constitute formal contracts for 
exemption. This, of course, is the chief objection to 
their use. 


In all but a few states, statutes exempting prop- 
erty of a foreign state or one of its municipal corpo- 
rations probably would be held constitutional. The 
few exceptions will be found in those states whose 
constitutions confine their exemption to property 
“in” or “within” the state. It is suggested that a 
more widespread use of this type of statute might 
accomplish the same results as an interstate compact 
for reciprocal exemptions. 


For example, Wisconsin exempts interstate bridges 
across the Mississippi River. The Wisconsin stat- 
ute ® repudiates the “domestic exemption” rule by 
definite and unequivocal language. It exempts “so 
much of any bridge, together with the necessary 
highway approaches thereto as lies in this state 
* * * “and extends across the St. Croix or Mississippi River. 


These bridges must be” * * * “open to the general public 
for highway purposes whether toll be charged thereon or 


not”. 

This exemption’ applies to such bridges whether 
they are: 

“* * * owned exclusively by any county, city, village or 
town in this state or in the state of Minnesota, or whether 
owned jointly by any county, city, village or town together 
with any other county, city, village or town in either of said 
states * * *”, 

Louisiana also has legislation on this point, but it 
is not quite as clear or comprehensive as that of 
Wisconsin. A consideration of the different parts 
of Subsection 11, Section 4 of Article 10 of that 
state’s Constitution leads one to the conclusion that 
any. bridge, whether interstate or intrastate, built 
across the Mississippi River with the assistance of 
a loan or grant from the United States or any agency 
thereof is tax-exempt until such loan has been re- 
paid: The bridge will remain exempt thereafter only 
so long as it is operated as a free public highway. 
This portion of Subsection 11 should be read in con- 





® Wisconsin Statutes (1935), Sec. 70.11(2) and 70.11(24). 
19 Thid. 
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junction with the portion granting broad eminent 
domain powers for expropriating necessary lands to 
any “person, firm or corporation, or any parish, 
county, municipality or public corporation of this or 
any adjoining state * * *” which constructs or 
contributes to the construction of such a bridge. 
When these two sections are read together, it be- 
comes apparent that the legislature intended to 
change the “domestic exemption” rule insofar as it 
might apply to such interstate bridges. 


Intrastate Holdings 


S NEW activities have been undertaken, many 

cities and counties have found it expedient to 
acquire land outside of their own limits, but within 
the boundaries of the same state. The extent to 
which any of these extra-territorial, intrastate hold- 
ings actually are tax exempt depends entirely upon 
the statutes and constitutional provisions of the state 
in which they are located. If the situation is not 
covered by general or specific laws, then the rule is 
that property belonging to a municipal corporation 
which would be tax exempt if located within its cor- 
porate limits does not become taxable simply be- 
cause it happens to be elsewhere in the same state. 


Apparently, it makes no difference whether the 
constitutional and statutory provisions of a particu- 
lar state are classified as broad, intermediate or 
narrow, since extra-territorial municipal property 
has been declared exempt in states belonging in each 
category. Colorado is in the “broad” exemption 
group and its Supreme Court has upheld a claim for 
the exemption of an entire tract of 4,659 acres be- 
longing to the City of Denver but located in another 
county. One-fourth of this area was improved with 
a waterworks plant and an artificial lake or reser- 
voir, but the rest of it admittedly was not necessary 
to the sanitary or efficient operation of the water- 
works. Nevertheless, it was all held to be exempt 
regardless of location or use.’! Similar decisions 
have been announced in Connecticut,!? an “inter- 
mediate” state, exempting municipal property “used” 
for public purposes. In North Carolina and Kansas,” 
the constitutions of both states exempt public prop- 
erty “used exclusively for public purposes,” placing 
them in the “narrow exemption” class. 


Exemption Statutes 


FEW STATES have adopted statutes which 

either affirm or deny the right of exemption 
to certain types of extra-territorial property 
owned by municipal corporations. However, no 
state in this group either grants or refuses exemp- 
tion to all holdings regardless of location. Connecti- 
cut exempts all property owned by any “town or 
city” which is located in another town and used as 
an airport or for the purpose of creating or furnish- 
ing itself with a water supply. There are slight 





1 Stewart v. City and County of Denver (1921), 70 Colo. 514, 202 
Pac. 1085. 


12 Town of New Haven v. Borough of Wallingford (1920), 95 Conn. 
sa, 111 Atl. 904. 


3 State v. Smith (1936). — Kan. — Pac. eo, 897; Town of 
Pr se v. Clay Co. (1931), 200 N. C. 280, 156 S. 855. 


4 Comm. Gen. Stat., Rev. 1930, Sec. 1155, 1157. 
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differences between these statutes, but in each case 
the exemption continues only so long as the town in 
which such property is situated or its inhabitants 
have the same right to use it and upon the same 
terms as the owning corporation or its inhabitants. 
If a municipal airport is leased to private parties or 
used in any manner so as to become a source of profit 
to its owner, the exemption is lost and the land be- 
comes taxable. Water supply property is exempted 
on a somewhat narrower basis because the statute 
continues this immunity only so long as: 

“the inhabitants of the town in which such land is situated 
have the right to use, and use, such water supply upon the 
same terms as the inhabitants * * *” of the owning corpo- 
ration. 

According to the literal meaning of these words, 
it would seem that non-use apparently will cancel the 
exemption regardless of the fact that the right to use 
still exists unimpaired. Upon becoming taxable, 
such land is to be assessed “* * * at the average 
assessed valuation per acre of the improved farming 
land * * *” in the town in which it is located.” 


At one time, Illinois followed the minority rule 
that in spite of the broad exemption granted by the 
constitution, it was to be confined strictly to acqui 
sitions lying within the territorial limits of the 
municipality owning it.° The present statutory rule 
is exactly opposite to previous court decisions. Sec 
tion 2 of Chapter 120 now exempts not only “all 
property owned by any city or village located within 
the incorporated limits thereof” (except that leased 
to tenants agreeing to pay taxes) but also grants 
exemptions to “all property owned by any city or 
village outside of the corporate limits of the same 
used exclusively for municipal purposes.” 


A portion of the Illinois exemption statute was en 
acted to cover a special situation concerning the City 
of Chicago and the City of Berwyn, a suburb. For 
over fifty years, Chicago has owned the Gage farm, 
now located in the finest residential section of Ber- 
wyn. Originally, the Gage farm was taken in part 
payment for funds embezzled by a city treasurer and 
for many years was leased at a profit to private indi- 
viduals and not used for any public purpose. Dur 
ing this period, the Supreme Court ruled that the 
City of Chicago had to pay taxes on its farm prop 
erty.17 Some years ago, the Gage farm was turned 
into a tree and plant nursery for beautifying public 
parks and grounds. A statute couched in general 
terms was enacted in order to exempt extra-terrtorial 
property used for nursery purposes and in 1936, both 
the constitutionality of this statute and the right of 
the City of Chicago to operate such a nursery were 
upheld,*® thus ending a long standing dispute. 


Massachusetts is in a class by itself since it has 
no statute applying directly to extra territorial mu- 
nicipal property. Nevertheless, its courts have ex- 
empted such property so long as it is devoted to a 
public use. This rule is not founded upon any 
statutory provision but solely on principles of public 
policy, expediency and justice. 

5 Thid., Sec. 1157. 

16 Sanitary District v. Honberg (1902). 202 Tll. 480, 80 - E. 1012 

" People ex rel. Davis v. Ch cago (1888). 124 TIl. 636, 7 N. F. 56. 

I Sec. 2, Sub. 6. Ch. 120, S. H. R. S., 1935; People ¢z ” City of Chicago 
(1936), 363 Ill. 409, 12 N. E. (2d) 330. 
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Utility Properties 


UNICIPAL ownership of utilities for the pur- 

pose of supplying low cost services to the cor- 
poration and its inhabitants has been encouraged by 
favorable legislation. However, there is a growing 
conviction that the sale of power to outsiders, 
whether private individuals or other municipal cor- 
porations, is predominantly a business enterprise 
and is not entitled to preferential treatment. Some 
states regard such activities as a waiver of exemption 
from taxation, while others uphold the exemption 
unless sales to outsiders constitute a major source 
of revenue. Use for revenue purposes and its effect 
on exemptions will be discussed in the next article. 
Several states which grant immunity to utilities 
located within the borders of a municipal proprietor 
apply a different rule to outside properties. 


The courts have gone to great lengths to uphold 
the exemption of municipal property within its own 
borders, but a different rule is applied to extra- 
territorial holdings. For this reason, it has long 
been the rule that municipal corporations have no 
inherent, vested right entitling them to own prop- 
erty in another state, or even in another county or 
municipality in their own state. Unless the legis- 
lature is limited by positive constitutional provi- 
sions, it can forbid a municipality to acquire any 
property beyond its own limits. Instead of unquali- 
fied prohibition, it may impose terms and conditions 
which must be fulfilled before any such acquisitions 
can be undertaken; municipalities wishing to ex- 
pand after restrictions go into effect must pay the 
taxes or other compensation prescribed by statute. 
The fact that its other property is tax-exempt is 
immaterial.?® 


Three states, New Hampshire, Vermont and Vir- 
ginia have statutes requiring certain payments by 
municipally owned utilities located in foreign juris- 
dictions. New Hampshire *° exempts waterworks 
situated in another city or town, but requires an 
annual payment to be made in lieu of taxes. ‘This 
compensation is equal to the amount of taxes which 
would be payable 


“* * * upon the average of the assessed value of such land, 


without buildings or other structures, for the three years 
last preceding (its acquisition), the valuation for each year 
being reduced by all abatements thereon * * *” 

However, general property taxes must be paid upon 
any land or buildings connected with these water- 
works from which rent is received. 


Vermont is even stricter. With certain excep- 
tions, taxes must be paid upon all property pur- 
chased or condemned by a municipal corporation 
outside its own territorial limits. A specific excep- 
tion is made in favor of 
“reservoirs or aqueducts * * * water supply, pipe lines, ap- 
paratus, machinery or improvements on such land in any 
way connected with the maintenance or operation of such 
reservoirs or aqueducts”. 

Vermont also imposes taxes upon electric light 
plants located outside of the municipality owning 





1 Hardwick v. Wolcott (1925). 98 Vt. 343, 129 Atl 159; Hunter v. 
Pittsburgh (1907), 207 U. S. 164, 285 S. Ct. 40. 


*® Public Laws 1926, Ch. 60, Sec. 18. 
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them, but the town or municipality in which they are 
located may vote to exempt them.”? 


Virginia follows a plan different from that of 
New Hampshire or Vermont. According to its con- 
stitution, all municipal property wherever located 
is exempt but becomes taxable if it 
“* * * shall be leased or shall otherwise be a source of 
revenue or profit * * *”, 

This broad statement is modified by the sections au- 
thorizing the legislature to 

“* * * provide for the partial taxation of property not ex- 
clusively used for * * * (municipal) * * * purposes * * *”. 
Pursuant to this authority, Section 435-A of the Tax 
Code sets out a formula for the taxation of 

“any land or buildings constituting any portion of any water 


system or other public utility owned directly or indirectly 
by any political subdivision of the state”, 


and located outside its limits. 


Utilities owned by municipalities in other politi- 
cal subdivisions of Virginia can be assessed only for 
that proportion of their fair market value which 
“the gross revenue * * * derived from consumers outside 
of the limits of the owner bears to the gross revenues de- 
rived from the whole utility * * *”. 

This formula applies only to land and buildings 
actually used and necessary for such public utilities. 
Surplus property apparently is exempt unless it con- 
stitutes a source of revenue or profit; in that case, 


it becomes taxable at the full general property tax 
rate. 


New York Rule 


EW YORK taxes all outside municipal property 

including waterworks, but the taxation of the 
water system of New York City is controlled by a 
special agreement with the state. The charter of 
Greater New York exempts the aqueducts used for 
supplying the city with water from remote sources. 
This charter provision and the general exemption 
statute have been construed together so that New 
York City must pay taxes on all of its outside water 
supply property except aqueducts.”? 

Only one exception is made by the New York 
statute: Extra-territorial municipal property used 
for a public park, aviation field or public highway 
by permission of its owner is tax-exempt as long as 
it is used for these specific purposes. 


Interpreting Exemption Statutes 


OMETIMES, there are two conflicting exemp- 

tion statutes applying to a particular property. 
One may be of a general nature while the other 
affects only a special class of properties to which 
the parcel in dispute belongs. For instance, Michi- 
gan amended its general tax law in May of 1927, to 
provide an exemption for all school property “used 
for public purposes.” One month later, a special 
law, the General School Code, was enacted which 
exempted “all school property.” Land for future 





21 Public Laws, 1933, Sec. 522 (as amended by Act 21, Public Laws, 
1935, Sec. 593. 

22 Cited in People ex rel. v. Kecler (1923). 205 App. Div. 467, 199 
N. Y. S. 327 (modified in 1923, 237 N. Y. 332, 143 N. E. 211). 
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use was purchased by a school district and then 
rented out to tenants. The district refused to pay 
taxes against its land and in an action by the county, 
it was ordered to pay the taxes levied before the 
School Code went into effect, but released from 
those accruing after it became effective. This de- 
cision was based on the rule that a later special act 
always prevails over an earlier general law. Had 
the School Code been enacted before the general 
law, but remained in force after it was passed, it 
would be considered an exception to the general 
provision ; therefore, in either case, the property held 
for future use would be exempt.”* 


Narrow Interpretation 


TATUTES conferring immunity upon specific 
classes of property or exempting them from 
particular taxes are construed quite narrowly. It is 
a well settled axiom of the law that taxation is the 
rule and exemption the exception. In considering 


_exemption problems, however, this general rule is 


always subordinate to the statutes and constitution 
of each state. 


An interesting example of narrow construction is 
given in the recent case of Du Bois v. Baker,?* where 
land which had been set aside by the Ohio legislature 
for use of Miami University was exempted from 


“state taxes.” A part of this reserved area had been 


leased to private individuals for ninety-nine years, 
renewable forever. The county in which the land 
was located sought to collect taxes on it and the 
court ruled that they must be paid because an ex- 


emption from “state” taxes did not include any 
other taxes. 


Trust Property 


NDER some circumstances, title to property 

may be vested in an officer or agent of the state 
as trustee for the benefit of private individuals. 
Trust property held by state officials is taxable un- 
less expressly exempted by statutory or consti- 
tutional provisions. Although the State Bank 
Commissioner is an agent of the state and takes 
possession of the assets of insolvent banks in the 
name of the state, he is not holding them as an 
owner, but merely as trustee for the benefit of de- 
positors, general creditors and stockholders. There- 
fore, he must pay the same taxes and fees that would 


be assessed upon a going bank owning these same 
assets.”° 


If property actually is being held in trust for pri- 
vate individuals, the legislature may not possess the 
power to classify it as “public property” and exempt 
it from taxation on that ground. A well-known case 
in Illinois illustrates the attitude of the states whose 
constitutions prohibit all exemptions not expressly 
granted or authorized therein. Certain farms were 
held by the University of Illinois in trust to be 
operated as model farms, with the net proceeds being 





23 Dist. No. 1 v. Blondell (1930), 251 Mich. 525, 232 N. W. 377; 
Board of Education v. Same (1930), 251 Mich. 528, 232 N. W. 375. 

2% Du Bois v. Baker, — Ohio —. 

% Jenks v. State (1936), — Wash. —, 63 Pac. (2d) 369. 
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placed 1 in a revolving loan fund for needy students. 
The Supreme Court of Illinois decided in two differ- 
ent cases that the property was not exempt either as 
“public property” or as property devoted to educa- 
tional purposes, and could not be made exempt by 

a special statute passed for that purpose.”° A differ- 
ent result probably would be reached in states where 
the legislature has broad powers to grant exemptions. 


Municipal Corporations 


ROPERTY belonging to an unclassified public 

body which is not an arm or instrumentality of 
the state gov ernment sometimes may be exempted 
as property of a “municipal corporation.” The test 
of exemption seems to be whether this body pos- 
sesses legislative power or is merely exercising an 
administrative or regulatory function as a political 
subdivision of the state. If it has legislative powers, 
it is a municipal corporation within the meaning of 
the statutes exempting property of or belonging to 
a municipal corporation. When it has no powers to 
regulate the affairs of a community, but merely is 
carrying out some definite public purpose, such as 
owning and operating a public toll bridge or power 
plant, it is a “quasi-municipal corporation.” Some 
states which take a narrow attitude refuse to exempt 
the property of quasi-municipal corporations, but 
the more liberal states do grant such exemptions to 
these bodies. Therefore, school districts, drainage 
districts and bridge authorities can hold their prop- 
erty in these liberal states free from taxation, even 
though that privilege is not granted by any specific 
statute." 


Interests of Lessees 


Y HILE only a few states provide by statute for 

/ the taxation of the interest of a lessee of public 
lands, the same result is achieved elsewhere by a 
process of statutory interpretation. The courts pro- 
ceed on the assumption that a statute exempting 
all municipal property does not necessarily prohibit 
taxation of the interest of a lessee of such property. 
Moreover, it is contended that any burden placed 
upon the municipality is extremely remote because 
such taxes are levied against the lessee.”* 


Another approach to the same conclusion is found 
in a series of cases which consider duration of the 
leases and allow taxation only of those running for 
long terms. A lease for 99 years, renewable for- 
ever, has been deemed equivalent to a sale of the 
property; and taxes were imposed on the lessee 
despite the absence of a lease covenant for payment 
of taxes.”° 


Separate appraisals and assessments must be made 
when the tenant places an improvement upon pub- 
licly owned land. If both the land and buildings 
are public property, then the value of the “leasehold 
interest” constitutes the basis of assessment. In 


26 People v. University of Illinois (1928), 328 Ill. 377, 159 N. F. 811 
(1934), 357 Ill. 369, 192 N. F. 243 
7 Egan Ind. Consolidate d School Dist. v. Minnehaha County (1936) 
=, D. —, 270 N. W. 527 
8 Covington v. People (1902), 195 Ill. 484, 63 N. E. 163. 
2° Norfolk v. Perry Co. (1908), 108 Va. 28, 61 S. E. 867; Piper v. Town 
of Meredith (1927), 83 N. H. 107, 139 Atl. 294. 
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determining this value, the use made of the property 
and the income derived therefrom may be consid- 
ered. If no other evidence is presented, the value of 
the entire building or the portion of it used by the 
lessee will be the value of the “leasehold interest.” *° 


Reciprocal Exemptions 


N THE absence of definite consent by Congress, 

a state cannot tax the interest of a lessee of fed- 
eral lands or lands belonging to the Indian tribes 
but may tax the lessee’s income. Likewise, the federal 
government is prohibited by the “implied exemption” 
doctrine from taxing leases of state property without 
permission of the legislature. Leases of each sov- 
ereignty are exempt from taxation by the other on 
the ground that they constitute instrumentalities of 
the state or federal governments through which gov- 
ernmental functions are exercised.*" 


However, congressional assent to the taxation of 
the “* * * rights, property, or assets * * *” of 
lessees of land belonging to the United States is 
construed broadly in favor of the states. In Mid- 
Northern Oil Co. v. Walker,?? the act authorizing 
public lands to be leased preserved to the states 
“*e * * any rights which they have * * *” to 
tax the lessees thereof. The Supreme Court ruled 
that this language did more than preserve pre- 
existing rights of the states and that it was in fact 
a general consent to taxation and removed entirely 
the issue whether the lease or the payments made by 
the lessee constituted an instrumentality of the fed- 
eral government. Therefore, the lessee was ordered 
to pay an annual state license tax levied upon pe- 
troleum producers and equal to 1% of the total gross 
value of all petroleum and crude oil produced. 


Although neither the United States nor the states 
may tax each other or the instrumentalities of either, 
a state has full power to tax municipalities or their 
instrumentalities unless restrained by its constitu- 
tion. A broad exemption of all municipal property 
does not prevent taxation of its instrumentalities 
since such a privilege is considered “personal” to the 
municipality.** 


Sale of Property 


FTER property or any interest in it has passed 

from federal, state or local ownership to a pri- 
vate party, it is no longer tax-exempt. The pur- 
chaser must pay taxes from the moment he becomes 
the complete owner even though the sale supplied 
a governmental purpose and could, therefore, be 
deemed an instrumentality of government. While a 
sale of state or federal property is not taxable by the 
other, the income derived from the use of property 
formerly belonging to either government may be 
taxed. 


(Continued on page 48) 





80 Otter Tail Power Co. v. Degnan (1934), — N. D. —, 252 N. W. 619. 
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By T. LUDLOW CHRYSTIE** 


AM LOATH to believe that this title is correct. 

It is true that there has appeared amongst us a 

monstrosity of double domicile. My deep re- 
spect for my profession tells me to protest against 
that monstrosity having the adjective “legal” to 
describe it. Every tenet of the law of domicile, an- 
cient, medieval and modern, forbids even the thought 
that an individual may have two domiciles at the 
same time. As pointed out in many cases, he may 
have two, three or more residences or places in 
which he lives. If the individual be wealthy in this 
world’s goods, each one of those residences may well 
be edifices fitting for permanent residence, but for 
many very important purposes affecting both prop- 
erty and personal rights, the law has always recog- 
nized that for the determination of those rights the 
law must single out and determine one place, and 
one place only. This place that the law so selects 
is called the domicile of the individual. It cannot 
be too sharply emphasized that domicile is synony- 
mous with a single place. The controversies arising 
regarding the domicile of the individual have never 
been for one moment around the question of whether 
a man can have more than one domicile. The fact 
that under the law of domicile an individual can only 
have one domicile is the rock, the base and the abso- 
lute unchanging principle of this branch of our law. 
This is not just a modern concept of the law of domi- 
cile, but comes to us in a steady stream of uninter- 
rupted logic commencing with the ancient authors 
and running down to the most recent case in any 
court. 


As the abiding principle of domicile is as above 
indicated, one naturally might wonder why the Na- 
tional Tax Association has constituted a Committee 
on Double Domicile in Inheritance Taxation. Not 
only has it such a committee, but the committee 
has rendered its third annual report which states: 
“It seems to your Committee that it is not yet 
possible for it to make any recommendations.” 
It is evident from the present report of the com- 





* Address delivered at the Thirtieth Annual Conference of the National 
Tax Association at Baltimore on October 28, 1937. 


** Of the New York Bar. 
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mittee and also from the report rendered last year 
at Indianapolis, and from the initial report made in 
the previous year at Oklahoma City, that this 
Association is under a great debt to Mr. Farwell 
Knapp and his fellow committeemen for the 
scholarly reports which they have made. I, per- 
sonally, have nothing but praise for the work which 


‘this committee has done during the past two years 


and I want this fact to stand out at the beginning of 
my short discussion of the general subject. 

It is against the fundamental principles of the law 
that an individual can have two domiciles, but in 
spite of that fact, our system of jurisprudence is so 
faulty that it has permitted the monstrosity of double 
domicile to raise its head. In the limited time 
allotted for my discussion it is not possible to deal 
in detail with the problem. There are, however, 
two main reasons why the problem exists. Unless 
we face these two reasons squarely, it may be that 
the committee is accurate in saying that “It is within 
the bounds of possibility that the central problem is 
insoluble in a practical sense.” 

The first reason is that each state is jealous of its 
so-called right to determine in its own particular 
courts matters of domicile affecting individuals 
whom its officers claim are domiciled within the 
given state. So far as I know there are only three 
cases in which a state has gone into the courts of 
another state and submitted itself to the jurisdiction 
of the courts of the other state for the purpose of 
having tried out the question of domicile.’ I can 
very well understand the theory upon which each 
state takes this position, but nevertheless I think 
the feeling is archaic and is directly opposed to the 
present realities of the question. I think the domi- 
cile of an individual is not now purely a state matter, 
but that domicile has in our country an importance 
so great that in reality it is a national question. If 
this is so, as I earnestly contend it is, then the ques- 
tion of which state an individual is domiciled in 
should be decided in a federal court, but my friends 

(Continued on page 56) 





4 Matter of Lydig, 191 App. Div. 117, 180 N. Y. Supp. 843; Matter of 
Stone, 135 Misc. 736, 240 N. Y. Supp. 398; Matter of Trowbridge, 266 
N. Y. 283, 194 N. E. 757. 








-o. © Gy Bem sees. 



































Post Mortem 


E HAVE never deliberately done what 
W some radio advertisers do to check listener 
response; i. e., knowingly make an error. 
We can make enough anyhow, and in the November 
issue we did that in the McCaughn case. It was the 
Circuit Court that held that the 78-year-old Mac- 
Farlan did not act in contemplation of death; the 
Supreme Court reversed the Circuit and upheld the 
District Court. (79 F. (2d) 602.) We thank sev- 
eral readers for noting the error, and especially 
lawyer Harry Friedman, of the nation’s capital. But 
we stick to our idea that there should be no question 
about such acts for a person past seventy. 


Conflict 


N ALL our experience, we have never seen any- 
thing quite as distressing as what happened the 
night of November 23. The first law of the physical 
universe being “A body cannot be in more than one 
place at one time” kept us at the New York State 
Society of C. P. A.’s meeting, devoted to New York 
State taxes; while at the same time the New York 
Society of Accountants was holding its meeting de- 
voted to Federal Taxes, (F. X. Butler of the New 
York Bar being the guest speaker) and the New 
Jersey Society of C. P. A.’s was holding its meeting 
in Newark, also devoted to Federal Taxes, with 
Messrs. Fernald, Puder and Roscher leading the dis- 
cussion. Bartlett’s Familiar Quotations not being 
handy we can’t tell you who said “They order these 
things better abroad,” but even if we’ve misquoted, 
whoever it was, expressed our sentiments that night 
most precisely. 


New York Tax Talk 


HE New York State Society of C. P. A.’s had 

a session on Monday, November 22, that we’d 
give our first molars to be able to reproduce in full 
here. Past President J. J. Klein, and the committee 
on Federal Taxation put on a rehearsed, but still 
informal, meeting of the committee, considering the 
revenue act of 1937, and the need for a revision. 
Small mikes on the table made the talk audible to 
the 861 members and guests; a trifle too much so at 


kuiny Galloway, N. Y. 


times, for those not accustomed to them spoke too 
loudly. The proceedings will be published in the 
January issue of the society’s quarterly, and if you 
want a copy, send a quarter to 30 Broad Street, New 
York City. Mark Graves’ talk of Tuesday evening 
is to be published in the January issue also. Any- 
thing the Chief Tax Commissioner of New York 
State has to say, is worthwhile. 


In Other Publications 


UR British Cousins have their tax troubles and 

they have their “Tax Magazine” too, which is 

titled simply Taxation and is issued weekly. From 
page 30 of the November 27 issue we quote: 


“A client died on July 31, 1937; the accounts of his busi- 
ness had previously been made up to December 31 each 
vear. Accounts were made up for probate purposes from 
January 1 to July 31, and national defence contribution 
amounting to £100 was agreed to be payable in respect 
of the chargeable accounting period from April 1 to July 31. 
We are contending that the income tax profit for the period 
should be apportioned before deduction of the national 
defence contribution payable, and the whole sum of £100 
should be deducted from that portion of such profit appli- 
cable to the period April 1 to July 31.” 


From which we see that no matter what you call 
it, taxes and fiscal years make trouble. 


We also note that E. R. Burt, CPA started to 
conduct a Tax Question and Answer department in 
the December 1 issue of the N. Y. Lumber Trade 
Journal. 


* * * 


HE FOLLOWING is taken from Rough Notes, 
a trade journal published in Indianapolis, page 
27 of the November issue: 


“Good files pay dividends: An internal revenue agent 
was examining the 1935 return. Purely at random he 
picked out some expense items, and called for proof. The 
file clerk got out vouchers as fast as he could call for 
them. After four he threw down his pencil. ‘Heck,’ he 
remarked, ‘There’s no use going further. You've got 
"em.’ 

To those who have seen revenue agents justifiably sus- 
picious when proper vouchers were not readily forthcom- 
ing; and who have spent days checking, or disorganized 
the taxpayer’s office force by the search, this is significant. 
A good file saves tax trouble.” 
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A. R. Barr of Chicago sends us the following: 

“I was somewhat disappointed that in your reference 
to the Bogardus case you did not pay an appropriate tribute 
to the lawyer who persisted in seeking a vindication of his 
convictions after five tribunals told him that he was wrong. 
Not only did he get into the Supreme Court, with a case 
which most of us would have told him did not have one 
chance in a thousand for the granting of certiorari, but he 
got a favorable decision which was contrary to the views 
of four Justices of the Supreme Court, ten judges of four 
Circuit Courts of Appeal (only two judges dissenting), 
and one Member of the Board of Tax Appeals (and I think 
myself that he was wrong). 


* * * 


CCORDING to the regulations, a taxpayer 

must be on either a cash or accrual basis. Rev- 
enue agents are quite strict in enforcing this. 
We wonder how many of our readers have been 
faced with the condition one of our clients is 
in. He trades as a sole and highly successful pro- 
prietor. His business books are on a complete ac- 
crual basis. But his outside affairs (investments 
—stock trading—etc.,) which he has in a joint ac- 
count with his wife, he reckons on a straight cash 
basis. He has no need for us to audit these latter; 
he gives us the figures to insert in his 1040. Aside 
from the necessary qualifications to our scope of 
work done in the accountant’s affidavit, we are com- 
pelled to reconcile his accurate accrual figures from 
his business to a cash basis. With the present cor- 
poration tax rates incorporation of the business is 
too expensive. The banks want an accrual basis for 
the business. In the words of Milt Gross—“Ees 
dees a seestem ?” 

* * * 


E CALL your attention to the case of Albers, 

Receiver (U. S. C. C. A. 7th) (374 CCH 
7 9543). A decision was rendered on November 10, 
1937, regarding the deductibility of a bad debt 
claimed in 1920. Where was the statute of limita- 
tions for 16 years? 


The Estate of Jenkins split even in a November 
doubleheader in the U. S. District Court of Con- 
necticut at New Haven. The victory was on an es- 
tate tax item (374 CCH { 9539) and the loss on a 
bad debt deduction (374 CCH 9542). From the 
case of Cahn, U. S.C. C. A. 9th, November 3, 1937, 
(374 CCH § 9538) we quote: 

“No practical business man would consider as compen- 
sation or as an asset subject to valuation, an insurance 
claim which was contested by the insurers.” 
Incidentally this was another long delayed decision, 
the case originating in 1924. 


To the millions who read the Saturday Evening 
Post or the Country Gentleman the case of the Curtis 
Estate, 36 BTA No. 147, (374 CCH § 7311) will be 


of personal interest. 
* * * 


Beatrix Fairtax says that after reading the case of 
Inecto, Inc. she has decided to quit dyeing or bleach- 
ing her hair before she loses what she has left. 
(U. S. Court, Southern District of New York, No- 
vember 17, 1937) (374 CCH { 9554). 


TALKING SHOP 


Who They Are 


HE December issue was hardly out when we 
started to get letters about “How it’s done.” 
We no sooner had answered one question, than 
another demand came along. Mark Twain once re- 
marked about the dictionary that he didn’t like it be- 
cause one word led to another. But we like to know 
that readers are interested; so here goes, introduc- 
ing Oldtimer and Company. 
First, all characters are purely synthetic types, 
—not individuals. 

Oldtimer is senior partner in a big ac- 
counting firm. He can remember when 
there were no C. P. A.’s. He is wise; he 
did not go to college, but sent his son to a 
big New England University. 

The Youngster is now a junior partner 
in his father’s firm. 

The Kid is an early example of the “Ivy” 
college graduate who entered public ac- 
counting right after the war, and who is 
now beginning to assume his rightful place 
at the head of the profession. He is the 
chief wisecracker; and likes the ladies so 
much that he won’t marry. 

Dash and Blank are two ordinary, run-of- 
the-mill C. P. A.’s who got their college 
education at night; solid married citizens, 
serving the small business man, who is rep- 
resented by 

Small, an up-to-date rugged individualist, 
who needs accountants and lawyers to keep 
him out of tax troubles. 

Sinbad is just like Dash, but he served 
in the Navy; Star served in the Army. 

Law is a middle aged lawyer, of the kind 
known in Great Britain as a Solicitor. He 
knows little of taxes, but does not ignore 
them. 

Bar is a lawyer of the type known in 
Great Britain as a Barrister. He is the man 
who takes the cases beyond the B. T. A. 

Philo is the philosopher of the group; he 
teaches as well as practices accountancy, 
and is regarded as a walking encyclopedia. 

Rover is just what his name implies; one 
of those journeymen accountants, who 
know a little about a lot; and a lot about 
quite a little. 

Ira makes his bow in a few minutes. 

And that ladies and gentlemen is the cast of char- 
acters, not all of whom appear in every show. 


The Taxtalkers 


oe AD a queer experience today,” began the 
Kid. “And I really want to know if I’m 
good or if the Revenue man was particularly dumb.” 
“Just a moment first,” said Philo, “I hate that 
word, ‘dumb’ more than any other misuse in the 
language. It means ‘mute,’ or ‘unable to talk’; and 
it’s commonly used to mean ‘stupid.’ ” 
“Oh gosh, Philo. Usage really makes the lan- 
guage. And you’ve admitted right in this group 
that slang is expressive.” 
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“Not only that,” said Oldtimer, “he slangs a little 
himself.” 

“Right,” replied Philo. “A coined slang word 
like ‘oke’ or others having a clever derivation, like 
‘flat tire’ for a man who has a dull personality, add 
color to the language. But ‘dumb’ as commonly 
used is stupid and illogical, since it is generally 
agreed that the people who talk most are the least 
intelligent; a truly dumb person says nothing at 
all.” 

“Exception allowed,” said Law. 

And the Kid continued, “Well, I’ve been in this 
game for over 15 years, and preparing tax returns 
since my second year. Whenever there are double 
entry books to work from, I prepare returns from 
the working papers. That is (turning to Law) the 
trial balance, adjusted, with the Balance Sheet and 
P. and L. extended. From those we make financial 
statements, and a tax return is a special kind of 
financial statement. 

“The arrangement of the items differs greatly 
from the bank or credit or S. E. C. statements. So 
my first boss showed me how to get them all in. 
Alongside of each item in the final columns we put, 
in blue pencil, the number, schedule and line on the 
return where it is to appear. I never knew any other 
way, and talk with some others showed me it was 
not my boss’s sole patent. Yet this Ira—” 

“Says which?” said the Youngster. 

“Tra,” repeated the Kid. “Great Grief! Don’t 
you know the initials of Internal Revenue Agent? 
So this Ira, fifty years old if he’s a day, says he 
never saw that scheme before and complimented me 
on it.” 

“He must have been seeing some pretty bad cases,” 
said Oldtimer. “Your system is used quite com- 
monly by the big firms which set high value on good 
technique.” 

“T go a step further,” said Dash. “T put the data 
about the form right on the ledger account from 
which it is taken. In a small business, I am thus 
enabled to prepare a return directly from the books.” 

“Wouldn’t go so well in a big corporation,” said 
Oldtimer. 

“A little difficulty, I allow,” replied Dash, “but it 
is a help at times!” 

“Tt would have been for me,” said the Kid. “Ira 
had to be shown every item on the return in the 
books.” 

“That is rather stupid,” said Oldtimer. “Books 
can be juggled so easily. A really alert agent thinks 
more of vouchers and contracts and minutes.” 

“Except for bad debts,”? said the Youngster. 
“They’ve got to be written off.” 

“Well,” said Dash. “Very few agents nowadays 
do pay much attention to vouchers. A few are just 
lazy. But the big majority just can’t. Too busy. 
Show them the vouchers; invite them to use them; 
and usually they’ll take your word for it. That is, 
if other things seem on the level.” 

“That’s the sensible thing,” said Oldtimer. “And 
my staff is indoctrinated with one idea when called 
upon to sit in with Revenue men examining a client’s 
record.” 

1 Footnote by the Shoptalker. See the case of American Cigar and 


Cigarette Co., CCA 2nd, November 8, 1937, (374 CCH 99530) for the 
write-off of a bad debt. 
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“And that is?” queried Dash. 

“Get our audit certificate in front of him as soon 
as possible, and try to have him look over our report 
of work done. When they do that, nineteen times 
out of twenty they quit poking around on petty 
details.” 

“From which I infer,” said Law, “that a client 
who pays for a detailed audit is spared a lot of fu- 
ture tax annoyance. The certification of a reputable 
accountant carries weight.” 

“Tt does just that,” said Oldtimer, “but it’s not 
to be held conclusive for tax purposes. The ac- 
countant must be prepared to have the tax inspector 
quiz, and demand proof, and that is as it should be.” 

“Some of them can be darn nasty about it,” said 
Dash. 

“Ves,” said Philo, “and some few are worse than 
nasty. But the over-quizzical and dishonest ones 
are so scarce that we can be thankful the rest are 
real human beings.” 


Students’ Department 


HE FOLLOWING question was given in the 
New York C. P. A. exam in October. Answer 
is by the SHoPTALKER. Anyone having other views is 
invited to submit them. 
Law—14: (a) What are capital losses as defined 
in the 1936 Federal Revenue Act? 
(b) How are they determined? 
(c) How are they treated for tax purposes? 


Answer—14: (a) Capital losses are those result- 
ing from the sale or exchange of capital assets. 
Capital assets are property held by the taxpayer, 
whether or not connected with his trade or business, 
not including inventory. 

(b) They are determined by taking the cost of 
the property, adjusted for depreciation, exchange, 
etc., and subtracting from such basis the sales price. 
Then to this real loss is applied the arbitrary per- 
centages set forth in Section 117 of the law and in 
Schedule C of Form 1040, which reduces the loss to 
the allowable amount, but in no case over $2,000. 

(c) For tax purposes capital gains and losses of 
the various classes dependent upon the time owned, 
are offset against each other and the net result is 
the gain or loss. The percentage feature does not 
apply to corporations. The gain is fully taxable; 
the loss is limited to $2,000. A concrete example 
will elucidate this. 


Stock A. Cost $1,000. Sold for $1,200. 
Held one year. Gain of $200 fully taxable $ 200. 

Land. Cost $8,000. Sold for $10,000. 
Held 2% years. Gain—60% of 
Sane0 ....... 7 

Building. Cost as depreciated $20,000. 
Sold for $15,000. Held same as 
land. Loss—60% of $5,000 _ 3,000. 


Net Loss . 1,800. 
Bond. Cost $4,000. Sold for $2,600. Held 
11 years. Loss—30% of $1,400. 
Total Loss 
Allowed to be deducted—$2,000. 
See Chapter XVII of Regulations 94, starting at 
page 276 thereof. (372 CCH § 862.) 


$1,200. 


$ 420. 
$2,020 














Board Case Can Not Be Reopened 
after Decision Becomes Final 


N THE CASE of J. S. Rippel & Co.,’ the Board 
held that where A corporation acquired in ex- 
cess of 60 percent of the outstanding capital 

stock of B corporation for cash and bonds, and the 
latter corporation was not dissolved but continued 
to operate its business without modification in any 
way, there was no reorganization under Sec. 203 
(b) (1) of the 1926 Act. The Board held, further, 
that the gain derived by the petitioner upon the ex- 
change of its stock in B corporation for cash and 
bonds of A corporation is recognizable for tax pur- 
poses to the extent of both the cash and the bonds 
so received. 


Subsequently the Ninth Circuit, in Lilienthal v. 
Com.,2 handed down a conflicting decision. As a 
result, Rippel & Co. filed a motion for reconsideration 
by the Board of the decision in its case. 


The Board held* that inasmuch as its decision 
had become final, “notwithstanding it appears that 
an error of law may have been committed in the 
rendering of our decision,” it was without authority 
to reopen the case. Although the press seemed to 
be inclined to poke fun at this situation, the Board 
appears to be in no way at fault. 


The Board in its latest Rippel decision points out 
that Sec. 1001 of the 1926 Act provides: 


The decision of the Board rendered after the enactment 
of this act * * * may be reviewed by a Circuit Court 
of Appeals, or the Court of Appeals of the District of 
Columbia, as hereinafter provided, if a petition for such 
review is filed by either the Commissioner or the taxpayer 
within three months after the decision is rende-ed. 


And Sec. 1005 of the 1926 Act provides: 


The decision of the Board shall become final— 

(1) Upon the expiration of the time allowed for filing 
a petition for review, if no such petition has been duly filed 
within such time * * *. 

The Board states that its original decision in the 
Rippel case was entered more than three years ago 
and that no petition for review thereof was filed 
with any appellate court. 





130 BTA 1146; CCH Dec. 8629. 
2353-A CCH { 9669; 80 Fed. (2d) 411. 
3J. S. Rippel & Co., 36 BTA —, No. 131; CCH Dec. 9795. 








Interest on HOLC and FMC Bonds 
Exempt from Excess-Profits Tax 


LTHOUGH an earlier Bureau ruling‘ held that 
interest on bonds of the Home Owners’ Loan 
Corporation and of the Farm Mortgage Corporation 
is subject to excess-profits tax, that ruling has been 
revoked ° in view of G. C. M. 18893. The latter rul- 
ing points out the fact that under each of the respective 
acts authorizing the bonds they are to be exempt from 
all federal taxation with certain exceptions—not includ- 
ing excess-profits taxes. Since the excess-profits tax 
does not come within any of the exceptions, the bond 
interest must be exempt. “Surtaxes” is one of the 
exceptions mentioned, but G. C. M. 18893 rules that a 
surtax is not an excess-profits tax. 


Railroad Retirement Act Pensions 
and Annuities Not Taxable 


N /. T. 31157 the Bureau held that annuities or 

pensions paid pursuant to the Railroad Retire- 
ment Act of 1937, amending the Railroad Retirement 
Act of 1935, are not subject to income tax in the 
hands of the recipients. Section 12 of the latter Act, 
as amended, provides that “* * * No annuity or pen- 
sion payment shall be assignable or be subject to any 
tax, or to garnishment, attachment, or other legal 
process under any circumstances whatsoever, nor 
shall the payment thereof be anticipated.” 


Types of Errors Likely in Filing 
Corporation Returns—Form 1120 


N /. T. MIM. 4676, the Commissioner has discussed 
certain items that may have been erroneously re- 
ported on corporation returns (Form 1120) for the 
calendar year 1936 and for fiscal years ending in 1936 
and 1937. The items which are the subject of review 
are (1) the deduction on the return for excess-profits 
tax; (2) the dividends-received credit; and (3) the 
application of excess-profits tax to interest on obliga- 
tions of the United States or instrumentalities 





‘1. T. 2807, XIII-2 CB 110. This ruling actually held that “partially 
exempt interest on obligations of the United States” is subject to excess- 
profits tax under the 1934 Act. 

57. T. 3117, I. R. B. XVI-38-8933 (p. 8). 

*T. R. B. XVI-38-8932 (p. 5). 

7TI. R. B. XVI-38-8929 (p. 2). 
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thereof. It is possible that under the clarification 
rulings issued in the above mimeograph, some tax- 
payers may find it expedient to file an amended re- 
turn and pay the additional tax with interest from 
the due date to the date of the amended return, in 
order to save further interest. 


Deduction for Excess-Profits Tax.—The mimeo- 
graph points out that in applying section 43 of the 
1936 Act and in following Instruction No. 20 on 
page 1 of the instructions on Form 1120 as to returns 
for the calendar year 1936 and fiscal years ending 
July 31, 1936, to November 30, 1937, filed on the basis 
of cash receipts and disbursements, no deduction is 
allowable for the excess-profits tax imposed by sec- 
tion 106 of the Revenue Act of 1935, as amended, 


unless the tax was paid before the close of the taxable 
vear. 


Dividends-Received Credit on Form 1120.—The 
mimeograph indicates the manner in which an er- 
roneous allowance for the dividends-received credit 
may have been computed, and as to this situation 
gives the following explanation and instructions: 
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Item 12(a), page 2, of Form 1120, for the calendar year 
1936 and for fiscal years beginning in 1936 and ending in 
1937, includes dividends on stock of domestic corporations 
subject to taxation under Title I of the Revenue Act of 
1936. The dividends-received credit is provided by section 
26, Title I of the Revenue Act of 1936, as follows: 

“In the case of a corporation the following credits shall 
be allowed to the extent provided in the various sections 
imposing tax— 

* * * * * * * * 


“(b) Dividends received.—85 per centum of the amount 
received as dividends from a domestic corporation which 
is subject to taxation under this title. The credit allowed 
by this subsection shall not be allowed in respect of divi- 
dends received from a corporation organized under the 
China Trade Act, 1922, or from a corporation which under 
section 251 is taxable only on its gross income from 
sources within the United States by reason of its receiving 
a large percentage of its gross income from sources within 
a possession of the United States. 

* * * * * * & *” 


Since sections 251 and 261 (relative to China Trade Act 
corporations) are both included in Title I of the Revenue 
Act of 1936, dividends received from corporations entitled 
to the benefits of section 251 and China Trade Act Corpo- 
rations would be reported under Item 12(a), page 2 of 
Form 1120, if the printed instructions in that item were 
followed, and 85 per cent thereof would be included in the 
dividends received credits under Items 3 and 15, page 1 
of the return, if the printed instructions in those items 
were followed. However, under the provisions of section 
26(b) of the Revenue Act of 1936 dividends received from 
corporations entitled to the benefits of section 251 and 
China Trade Act corporations are not to be included in 
such credits. Accordingly, in the examination of returns 
filed on Form 1120 for the calendar year 1936 and for fiscal 
years beginning in 1936 and ending in 1937 care should be taken 
not to include dividends received from corporations falling 
within the scope of sections 251 and 261 of the Revenue 
Act of 1936, in computing the proper allowance for the 
dividends-received credit. 


Application of Excess-Profits Tax to Interest on Ob- 
ligations of the United States or Instrumentalities 
Thereof.—The mimeograph explains how the in- 
structions on the return may have been misinter- 
preted and discusses those obligations of the United 
States or instrumentalities thereof whose interest is 
exempt from excess-profits tax. We quote in part 
from the mimeograph: 


If the printed instructions in Item 2, page 1 of Form 1120 
were followed, the interest on Government obligations, 
included as Item 8, page 2 of that form, would be entirely 
included in Item 6, page 1 of that form, for the purpose of 
the excess-profits tax. 

In G. C. M. 18893 (I. R. B. XVI-38, 5 (1937)), it was held 
that interest on bonds issued by the Home Owners’ Loan 
Corporation and the Federal Farm Mortgage Corporation 
is exempt from the excess-profits tax imposed by section 
106 of the Revenue Act of 1935, as amended by section 
402(a) of the Revenue Act of 1936. Following the recom- 
mendation contained in G. C. M. 18893, I. T. 3117 (1. R. B. 
XVI-38, 8 (1937)) was issued revoking J. T. 2807 (C. B. 
XIII-2, 110 (1934)) in which it was held that partially 
tax-exempt interest on obligations of the United States is 
subject to the excess-profits tax imposed by section 702 
of the Revenue Act of 1934 for income-tax taxable years 
beginning after December 31, 1933. However, it was not 
intended in G. C. M. 18893 to lay down the rule that all 
interest on obligations of the United States (or instrumen- 
talities thereof) is exempt from the excess-profits tax, but 
only that interest on such obligations is exempt from that 
tax where the provisions of the Act of Congress author- 
izing the issuance of the obligations so provide (even 
though the language of the Revenue Act literally applied 
would require the inclusion of the interest for the purpose 
of such tax). 

Accordingly, in the examination of returns filed on Form 
1120 for the calendar year 1936 and for the fiscal years 
beginning in 1936 and ending in 1937 care should be taken 
















































AR a 





i i | 


sw 


wemmeet wer i: eo 


~ 





January, 1938 





not to include, for the purpose of the excess-profits tax, 
interest on obligations of the United States (or instrumen- 
talities thereof) which is exempt from such tax under the 
Act of Congress authorizing the issuance of the obligations, 
or any amendment or supplement thereto. 


In a recent ruling * interest on bonds of the Fed- 
eral Home Loan Bank was also held exempt from 
excess-profits tax. 


“Penalty” for Surplus Accumulation 


HENEVER the “penalty,” provided under the 

various revenue acts with respect to a corpora- 
tion “formed or availed of” for the purpose of avoiding 
the imposition of a surtax upon its stockholders, is 
asserted, the matter becomes of interest to taxpayers. 
In a recent decision ® by the Board the “penalty” was 
held properly asserted by the Commissioner for the 
taxable years 1931 and 1932 because of the facts as 
to the formation of the corporation. We quote from 
the opinion: 


The Commissioner has been sustained in applying sec- 
tion 104 [1928 and 1932 Acts] and its predecessors in a 
number of cases. But in each of those cases there has 
been a finding that the corporation was “availed of” within 
the taxable year for the purpose described in the statute. 
No case has come to our attention where the Commissioner 
has been sustained solely on the ground of the purpose for 
which a corporation was “formed.” However, in at least 
two cases there are statements to indicate that that purpose 
alone would be sufficient. Saenger, Inc., v. Commissioner, 
84 Fed. (2d) 23, affirming 33 B. T. A. 135; Rands, Inc., 
34 B. T. A. 1094. 

Although it is quite obvious that for a number of years 
following its organization the petitioner was availed of 
for the purpose of preventing the imposition of the surtax 
upon its shareholder through the medium of permitting its 
gains and profits to accumulate instead of being divided 
or distributed, the situation in this connection for the tax- 
able years 1931 aand 1932 is somewhat peculiar. The peti- 
tioner in every year of its existence had a substantial 
amount of income. The dividends which it paid effected a 
distribution of only a small part of its income. The result 
was that it accumulated a substantial surplus. The reason- 
able needs of the business neither required nor justified 
the accumulation of gains or profits in the amount shown 
on its books. Those books show that it had a surplus in 
excess of $3,500,000 during each of the years 1931 and 1932. 
The book surplus resulted from the fact that the petitioner 
carried its securities at cost. However, the market value 
of those securities had declined to such an extent that the 
actual value of its assets was substantially less than the 
amount of its liabilities, including the par value of its out- 
standing stock. The petitioner argues that under such 
circumstances a corporation could not possibly be availed 
of during the taxable year for the purpose of preventing 
the imposition of the surtax upon its shareholder through 
the medium of permitting its gains or profits to accumu- 
late instead of being divided or distributed. The argument 
is that it would actually have no accumulation of gains or 
profits whatsoever and any distribution to its shareholders 
would be a distribution of capital. See Vogtman v. Mer- 
chants’ Mortgage & Credit Co., 178 Atl. 99; cf. Federal Mining 
Co. v. Wittenberg, 138 Atl. 347; Loren D. Sale, 35 B. T. A. 
938; sec. 34, General Corporation Law of New Jersey, as 
amended in 1929. However, a similar situation existed in 
the case of Rands, Inc., and the Board held that the corpo- 
ration was availed of within the year for the purpose de- 
scribed in the statute. 


A case, interesting because of both its factual con- 
tent and the divergence of judicial view, is that of 
National Grocery Co. v. Commissioner recently de- 
cided by the Third Circuit..° The Board of Tax 





87. T. 3127, I. R. B. XVI-42-8982 (p. 15). 
® Nipoch Corp., 36 BTA —, No. 115. 
10 374 CCH § 9504. 
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Appeals, by a vote of 9 to 7 had sustained the Com- 
missioner’s assertion of a “penalty,” and the Third 
Circuit by a vote of 2 to 1 reversed it. In both cases 
full dissenting opinions were filed. 


The record discloses these facts: The petitioner 
corporation in 1930 was the owner of a chain of 815 
grocery stores. The company had accumulated at 
the close of the year bonds and stock aggregating 
$2,989,452.74; notes receivable of $610,000; cash 
$1,405,961.04; inventories of $2,812,939.16; and on 
the liability side $269,140.49 in accounts payable. 
The record discloses further that Henry Kohl, sole 
stockholder of the petitioner, had since 1908 followed 
a consistent policy of ploughing earnings back into 
his business for the purchase of more stores. Evi- 
dence disclosed that in 1930 bonds and stocks had 
suffered a shrinkage of more than $943,517.42; in- 
ventories had declined by $250,000; real estate by 
$125,000 and bank stock, amounting to 8,000 shares, 
had become unsalable. No dividends were paid in 
1930 and the only dividends paid prior to that time 
were $25,000 in both 1917 and 1918. The petitioner 
had, up to 1930, advanced to Kohl $394,100, to which 
were added advances in 1930 of $140,000 plus smaller 


ee 


9; alt 
et gh / 


ls 
a eee 


beet tt; “ ; 
gi = A vA : Fp “ 
;. #4 YF 5 - 5 hy 


Rs 


% 


Ky 


Ewing Galloway 
The Washington Monument in Winter 






















































40 





amounts to make a total of $610,000. Notes repre- 
senting these advances bore interest at 6 per cent, but 
no interest was ever paid. 


Upon these facts the majority of the Board sup- 
ported the assertion of the “penalty,” and the Third 
Circuit by 2 to 1 rejected it. Differences of judicial 
viewpoint were centered on these issues—for the 
petitioner: That no penalty should ever be asserted 
for ploughing earnings back into the business; that 
accumulated surplus, which had suffered sharp de- 
cline, was, during the uncertainty of depression years 
reasonable; that the prima facie presumption was 
amply rebutted by the evidence, of which the Board 
should have taken cognizance. For the Commis- 
sioner: That the petitioner had not distributed divi- 
dends in any appreciable amount; that the assets 
were greatly disproportionate to liabilities; that 
earnings for years immediately prior and subsequent 
to the taxable year averaged approximately $800,000 
annually ; that surplus was approximately $8,000,000 ; 
that loans had been made to stockholder Kohl ap- 
proximating $610,000 in lieu of dividends; and that 
the prima facie presumption under the statute was 
meant to disclose an intent and a state of mind which 
was equally consistent with a purpose to evade sur- 
taxes as it was with a desire to plough earnings back 
into business and protect the corporation during 
years of business uncertainty. 


At best the case had a perilous journey through the 
courts, and the weight and wisdom of the conflicting 
judicial opinions will probably lend encouragement 
to the Bureau to press forward in other cases where 
the surtax “penalty” may be asserted with possible 
hope of success. 


Professor Fisher Defends His 
Concept of Taxable Income 


N OUR July, 1937 issue there appeared an article 

by Professor Irving Fisher entitled “A Practical 
Schedule for an Income Tax” which has been widely 
reprinted both in the United States and in England 
and has occasioned no end of discussion. 


Professor B. U. Ratchford of Duke University 
prepared a valuable critical discussion of Professor 
Fisher’s thesis which was published in our Novem- 
ber, 1937, issue under the title of “Fisher’s Concept 
of Taxable Income,” and provoked the following 
letter from Professor Fisher : 


To the Editor of Tue Tax MAGAZINE: 
Dear Sir: 

The interesting article in your November issue by Pro- 
fessor B. U. Ratchford on “Fisher’s Concept of Taxable 
Income” suggests the following comments: 

1. He is undoubtedly right in saying that my proposal 
would result in an “entirely new tax.” That was its object. 


2. He is certainly wrong in speaking of a concept on 
which “all the literature dealing with the income tax and 
all the arguments which have been advanced in its favor 
during the past century have been predicated.” There is 
no such one concept. Instead there have been concepts 
valore, all vague and unworkable. A prominent accountant 
wrote me after reading my Tax Macazine article that, 
for the first time, he felt he had been given a clear concept 
of income, though for twenty-five years he had been teach- 
ing accounting and serving as expert consultant in income 
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tax litigations. He recognized the fact that there were 
no workable concepts in use. 

3ut the longer the experience with unworkable concepts 
the more they have been modified in the direction of 
“Fisher’s Concept.” This has been true in England espe- 
cially as to the virtual exclusion of “capital-gain” and the 
inclusion of “real” items. The latter was commented on in 
the English journal, The Accountant, (November 6, p. 611) 
which reprinted my article from THe Tax Macazine. In 
this country the present controversy in Congress seems to 
tend in the same direction, at least as to capital-gain and 
undivided profits, a form of capital-gain. 

3. The argument as to “ability to pay” is all on my side. 
Ability to pay must be reckoned for more than one year. 
lt must be reckoned with reference to the entire future 
results of present savings. Every tax on savings, appre- 
ciation, or undivided profits is a pre-tax on their future 
fruits. If these fruits are themselves taxed there is the 
double taxation of which (as Professor Ratchford himself 
points out) John Stuart Mill wrote, and which is the chief 
basis of my proposed reform. If for fifty years a growing 
forest is taxed 50% both on the current growth and on the 
final cut, such a 50% tax destroys 95% of the forest’s value. 
This is not in accordance with ability to pay. The same 
principle applies to any other form of capital-gain. 

Thus what I am proposing is simply what Professor 
Ratchford so well says has long been sought for when he 
says, “What characteristic of income has made it so popu- 
lar as a tax base? The answer seems to be in the fact that 
there has been an insistent demand for taxation according 
to ability to pay and that income is the best available 
measure of ability.” I agree, provided that by “income” 
is meant service-income. No other concept is so in ac- 
cordance with ability to pay; and any concept which in- 
cludes savings gives results inconsistent with ability to pay. 

4. Professor Ratchford is, I agree, right in stating that 
“the exemption of savings would undoubtedly be a power- 
ful stimulus to the concentration of wealth into large for- 
tunes.” I also agree that inequality of wealth should be 
discouraged. An hereditary aristocracy, especially a plu- 
tocracy, such as has long threatened this country, is ini- 
mical to democracy. 

But we can discourage inequality without discouraging 
the creation of wealth. The rich man who is offensive to 
democratic ideals is not the accumulator like Henry Ford 
but the dissipator like Harry Thaw. Yet present income 
taxes tax the accumulation and exempt the dissipation. 
Eating up and drinking up a fortune is, it is true, a level- 
ling process—“from shirtsleeves to shirtsleeves in four 
generations,” But taxing the spender would simply ac- 
celerate this process while exempting him now retards it. 

As to levelling down the saver, the proper time to do 
this is, in my opinion, when he dies, by inheritance taxes, 
and not while he lives, by taxes on savings. On the con- 
trary, we should encourage every addition to the nation’s 
wealth, and in my opinion, let the saver during his lifetime, 
save all he will. This will help us all; it will to that extent 
help to level up instead of merely levelling down. 

The same considerations apply to the progressiveness of 
income taxes. It is better public policy to graduate the 
rates according to destructive spendings than according to 
constructive savings. 

5. Professor Ratchford is right in stating that the “use- 
cost discrepancy” offers some difficulties in evaluation 
For that reason, the late Ogden Mills (who was one of 
the world’s tax authorities and who favored my proposal), 
advised me to omit this refinement, thus adding to the pro- 
posal’s simplicity, which he pointed out is one of its chief 
advantages. Sir Josiah Stamp has also advised this sim- 
plification. Accordingly, in an article to appear in The 
Nation’s Business, I have restated the proposal in these 
simpler terms, 


Sincerely, 


IRVING FISHER. 











ASCERTAINMENT OF “EARNINGS | 
OR PROFITS” FOR THE PURPOSE 
OF DETERMINING TAXABILI- 
TY OF CORPORATE DIS- 
TRIBUTIONS 


Randolph E. Paul, Member of the New York, 
New Jersey, and Federal Bars 


51 Harvard Law Review, November, 1937, 
p. 40-75 

In a series of recent decisions, the Board 

of Tax Appeals has disregarded what Con- 
gress in plain language said it meant to do, 

and has assumed that Congress meant to 

do what it might constitutionally have done. 
Where Congress has deliberately done less 

than it may do, the assumption that it was 
trying to do all it constitutionally has power 

to do, may expand the statute beyond legis- 

| lative intention and end in unjustifiable ju- 
dicial legislation. In the case of Peabody v 
Eisner, 247 U. S. 347, the Supreme Court 
established the principle that corporate dis- 
tributions of stock of a corporation other 
than the distributing corporation can be 
constitutionally taxed as dividends. The 
scope thus given the existing tax statute 
led Congress to limit its broad constitu- 
tional right to tax by establishing a new 
statutory test of taxability of corporate 
distributions to stockholders—the test of 
) . the source in the corporation of the dis- 
} tribution, more particularly, the test of 
] whether the distribution was out of “earn- 
ings or profits.” It must be remembered 





a receipt is passed, for example, the share- 
holder of the corporation. 

According to the decision of the Board 
of Tax Appeals in Charles F. Ayer, 12 
B. T. A. 284, the term “earnings and pro- 
fits” includes such items of nontaxable in- 
come as (a) interest on bonds and obliga- 
tions of states and municipalities; and (b) 
dividends on stock of domestic corpora- 
tions. It is also stated conversely that 
expenditures not deductible from gross in- 
come for income tax purposes may never- 
theless affect the computation of “earnings 
and profits.” This statement refers to the 
excess of contributions not deductible for 
purpose of net income. Income taxes paid 
to the Federal government may also be 
deducted in computing “earnings and 
profits,’ though they may not be deducted 
from gross income. On the other hand, | ‘ 
deductions allowable for the purpose of 
computing net income may not be permit- 
ted to the same extent in ascertaining 
“earnings or profits.” This is true in the 
case of distributions from depletion re- 
serves. 

The question is whether the term “earn- 
ings or profits” includes: (1) Receipts of a 
corporation which do not constitute tax- 
able income, (2) receipts which would 
otherwise be taxable income but which 
have been accorded a statutory exemption, 
and (3) receipts which are given exemp- 
tion not by virtue of being excluded from 
gross income, but rather by virtue of being 
excluded from net income or the normal 
tax net income on account of a deduction 
provision or a credit provision. 

It seems reasonably well settled that tax- 
exempt income from state instrumentali- 
ties constitutes “earnings or profits.” If 
receipts from state instrumentalities may 
be regarded as constituting “earnings or 
profits,” it is difficult to see why receipts 
which are given statutory exemption, such 
as insurance, may not be similarly re- 
garded. No exemption is given to the 
stockholder of a corporation which receives 
insurance proceeds. The identity of the 





‘ that this new statutory test was a self-im- 
posed limitation. 
As to distributions made in property, 
f Section 115(j) of the 1936 Revenue Act 
" provides: 
Valuation of Dividend.—If the whole or any part 
Oo of a dividend is paid to a shareholder in any medium 
other than money, the —— received other than 
, money shall be included in gross income at its fair 
er market value at the time as of which it becomes 
n ncome to the shareholder. 
of The word “dividend”, as used in the Act, 
}. means a taxable distribution. It is clear 
)- that this provision relates only to the valu- 
of ation of distributions properly determin- 
. able to be taxable to the stockholders 
e recause from “earnings and profits,” and 
Le that it is not intended as a measure of the 


taxability of a given distribution paramount 
to the earnings test. The concept of earn- 
ings and profits has no significance with 
respect to the direct or primary recipient 
thereof, but merely determines the taxable 











proceeds when received by the corporation 
has been lost. It is well settled that divi- 
dends, to the extent not embraced in cor- 
porate net income, are to be added thereto 
in computing “earnings or profits.” In 


Cummings v. Commissioner, 73 F. (2d) 477, 


it was suggested that a gift to a corpora- 
tion would be “earnings or profits.” 
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status of the secondary recipient to whom | difficult to see how, 





















kK. R.,. 268 U. 
rule that gifts and capital contributions are 
not income within the meaning of the Six- 
teenth Amendment. 
a corporation should not be income in the 
constitutional sense, 
source of a 
problem is one of statutory construction. 
The statutory concept 
profits” 
some respects than the statutory or consti- 
tutional concept of “net income.” 


with the interpretation of the term 
ings or profits,” 
question is whether unrealized appreciation 
in value of corporate Property constitutes 





It is 





by definition, a gift 
could be “earnings or profits.” A long line 
of cases starting with Edwards v. Cuba 


S. 628, has established the 


Even though a gift to 


it might become the 
taxable dividend. The real 


of “earnings or 
is undoubtedly wider in scope in 


The most puzzling cases in connection 
“earn- 
are (1) cases in which the 


‘earnings or profits,” and (2) cases in 


which the question is whether appreciation 
in value which is realized but is not recog- 
nized for income tax purposes because of 
statutory provisions constitutes 
or profits.” 
porate distribution which is a dividend for 
purposes of the law of the state of incor- 
poration is not necessarily a dividend for 
purposes of the income tax. 
what is not a dividend under the state law 
may be a dividend under the Federal Act. 
Wholly unrealized appreciation, and real- 
ized but unrecognized appreciation, must 
be sharply distinguished. The former type 


“earnings 
It has been said that a cor- 


Conversely, 


is mere increment in value, not crystallized 
by reason of any sale or exchange or closed 
transaction. In the second type, there has 
been a sale or exchange, which would have 
made the appreciation taxable under early 
income tax statutes; there is no taxable in- 
come under the present Act, however, be- 
cause of a plain intention to relieve from 
tax in such cases. 

Most tax attorneys have always assumed 
that mere appreciation in value, not crystal- 
lized by reason of any closed transaction 
into an established realization, is not tax- 
able income. The Twentieth Century Fund 
Committee has recommended that in place 
of the undistributed profits tax, individuals 
be required to value their shareholdings 
each year and enter the plus or minus dif- 
ference in their personal income tax returns. 

The Supreme Court recently had occa- 
sion to pass somewhat obliquely upon the 
question whether the payment of a divi- 
dend in appreciated assets constitutes in- 
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come to the corporation in the case of 
General Utilities & Operating Co. v. Helver- 
ing, 296 U. S. 200. The Court held to the 
previously established rule that although 
the payment in appreciated or depreciated 
property of a previously declared cash divi- 
dend results in gain or loss to the distrib- 
uting corporation, the rule is different in 
the case of a dividend declared to be pay- 
able in kind. The distinction lies in an- 
other rule that the declaration of a cash 
dividend creates a debt to the stockhold- 
ers in an ascertainable amount, and that 
the satisfaction of that obligation with 
property having an original cost to the 
corporation in a sum greater or less than 
the amount of the debt naturally results in 
loss or gain. Where the dividend resolu- 
tion does not name a specific sum and cre- 
ate an account payable in the amount thereof, 
no gain or loss arises from payment. In 
the General Utilities case, however, there was 
the additional contention that where a cor- 
poration pays a dividend in securities which 
have enhanced in value, it thereby realizes 
the gain on its investment. The decision 
turned on procedural points, and the ques- 
tion raised by this contention was not 
answered. The Second Circuit Court of 
Appeals seems to have indicated in Binzel 
v7. Commissioner, 75 F. (2d) 989, that mere 
increase in the value of property may con- 
stitute “earnings or profits.” In the Gen- 
eral Utilities case, the Circuit Court raised 
the question of whether the purchase or 
appreciated property was made with earn- 
ings or out of capital. If the doctrine that 
unrealized appreciation constitutes “earn- 
ings or profits” is to be accepted, there 
seems no justification for confining its ap- 
plication to appreciation of particular as- 
sets and referring to the funds out of 
which those assets have been purchased. 

To include unrealized appreciation in 
“earnings or profits” invites further prob- 
lems. Legal difficulties begin with the fact 
that unearned increment has never been 
considered income. In La Belle Iron Works 
v. United States, 256 U. S. 377, it was spe- 
cifically stated that what is commonly 
known as “unearned increment,” even when 
evidenced by a book entry based upon a 
reappraisal, is not properly to be consid- 
ered as earned surplus. It is but a short 
step from this decision to a conclusion that 
unearned increment is not to be considered 
as “earnings or profits.” This step was 
partly taken in Chapman v. Anderson, 11 F. 
Supp. 913. It was there held that a write- 
up of assets in 1925 to reflect their true 
value as of 1913, did not constitute “earn- 
ings or profits” which could be applied to 
reduce a 1913 operating deficit so as to 
render a subsequent distribution taxable as 
having been made from surplus. 

Section 115(d) of the Revenue Act of 
1936 would seem to treat distributions of 
appreciation in value after February 28, 
1913, as capital gain, not as dividends. That 
Section provides: 


If any distribution (not in partial or complete 
liquidation) made by a corporation to its share- 


| tribution 
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uation difficulties. If increase in value is 
to be included in “earnings or profits” oth- 
er than on the theory that appreciation 
becomes realized by distribution, it may be 
possible to tax a cash distribution made by 
a corporation which has no surplus other 
than appreciated assets. This procedure 
would of necessity involve an appraisal of 
all corporate property every time such a 
distribution was made. 


As has already been indicated, the stat- 
utory policy expressed in Section 115(j) is 
one of valuation; that Section probably 
does not intend to measure the extent to 
which distributions are out of “earnings or 
profits.” Unless the taxation of corporate 
distributions’is to be a wilderness, some 
correlation would seem to be necessary be- 
tween taxability to the stockholder and the 
effect on corporate earnings. This neces- 
sity was recognized by the Board of Tax 
Appeals in the case of August Horrmann, 
34 B. T. A. 1178, where the Board decided 
that a nontaxable stock dividend does not 
diminish “earnings or profits” available for 
subsequent distribution. 


In the case of Ramapo, Inc. v. Commis- 
stoner, 84 F. (2d) 985, the question was 
whether the distribution by a corporation 
to its stockholders of rights to purchase 
stock in other companies at less than fair 
value constituted a distribution of cor- 
porate assets in the amount by which the 
value of the stock exceeded the price to be 
paid for it. These rights were part of the 
consideration received by the corporation 
in a reorganization exchange, nontaxable 
by virtue of Section 112(b)(3). The fur- 
ther question was whether such excess was 
a dividend because it constituted the dis- 
of “earnings or profits.’ The 
court held that it was. The issue was fur- 
ther confused in Susan T. Freshman, 33 
B. T. A. 394, and in F. J. Young Corporation, 
35 B. T. A. 869. These cases ignored any 
consideration of the basic theories under- 
lying nonrecognition of gain in reorgani- 
zation transactions. The plan of the 1924 
Revenue Act has been continued in its main 
features in all subsequent acts. Section 
111(c) provides: “In the case of a sale or 
exchange, the extent to which the gain or 
loss determined under this section shall 
be recognized for the purposes of this title, 
shall be determined under the provisions 
of section 112.” The words “for the pur- 
poses of this title” seem to lead inescapably 
to the conclusion that unrecognized gains 
are to remain unrecognized for all income 
tax purposes, and that the nonrecognition 
provisions apply as well to the ascertain- 
ment of “earnings or profits” as to the com- 
putation of taxable net income. 


If nonrecognized gain is to be treated as 
“earnings or profits” available for subse- 
quent distribution in ordinary cases, it 
would hardly be consistent to provide that 
when a distribution having the effect of a 
taxable dividend is made in a reorganiza- 





holders is not out of increase in value of property 
accrued before March 1, 1913, and is not a dividend, 
then the amount of such distribution shall be applied 


against and reduce the adjusted basis of the stock | 


rovided in Section 113, and if in excess of such 
asis, such excess shall be taxable in the same man- 


tion exchange, so that it should be taxed 
as an ordinary dividend, the amount to be 
taxed is limited to the amount of gain 
| recognized, as distinguished from. the 


| . . . 
ner as a gain from the sale or exchange of property. | amount theoretically realized, as provided 


The taxation of dividends from unearned 
increment would give rise to numerous val- 


in Section 112(c)(2). 
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DISCRIM'NATORY TAXATION OF 
FOREIGN CORPORATIONS 


Miles J. Seyk, Member of the Illinois Bar 


15 Chicago-Kent Review, September, 1937, 
p. 283-300 


The generally accepted rule seems to be 
that unless the taxes paid to the state by 
foreign corporations doing business therein 
are substantially equal to those paid by 
similar domestic corporations, there is an 
unconstitutional discrimation against for- 
eign corporations. Nevertheless, this prin- 
ciple has not been applied in corporation 
and tax legislation. 

It was not until 1910, in the case of 
Western Union Telegraph Co. v. Kansas, 216 
U. S. 1, that the Supreme Court recognized 
that a corporation may be a “person” with- 
in the meaning of the Fourteenth Amend- 
ment, and held that corporations also were 
entitled to “equal protection of the laws.” 
In the case of Hanover Fire Insurance Com- 
pany v. Harding, 272 U. S. 494, the Court 
extended the protection of the Fourteenth 
Amendment to a foreign insurance corpo- 
ration licensed by the state and doing a 
substantial amount of business therein. It 
is not clearly established, however, that 
any foreign corporation which has entered 
a state may rely upon the equal protection 
clause. 

Although various taxes and fees are 
levied by the states on foreign corpo- 
rations they are in fact of only two general 
classes: those paid in order to secure ad- 
mission into the state, and those paid after 
admission. Inasmuch as a foreign corpo- 
ration applying for admission is not a 
person within the state’s jurisdiction, the 
equal protection clause does not apply to 
admission taxes. In sanctioning the dis- 
crimination in admission fees of foreign 
corporations as against the smaller organi- 
zation fees of domestic corporations, the 
courts have not clearly defined the power 
exercised by the state in the admission of 
foreign corporations. Both the exclusion 
and conditional admission of foreign corpo- 
rations is permitted because of some power 
which the state exercises. It was suggested 
in the Hanover Insurance Company case that 
the police power is involved. The require- 
ments of admission, it would seem, are for 
the protection of the citizens of the state 
and are, therefore, police measures. Unless 
the admission fees can be separated from 
the other requirements, then they also are 
fees levied under the pelice power. If 
levied under the police power, the purpose 
is regulation, and the amount charged must 
be commensurate with the purpose of the 
statute and the expense incurred by the 
state in the supervision and regulation of 
the foreign corporation. 

Connected with the admission of foreign 
corporations is the question of their status 
in the state after the expiration of the 
license theretofore granted to do business 
therein. The state statutes often provide 
that the license of a foreign corporation 
to do business must be renewed annually. 
The courts early adopted the theory that 
a corporation seeking renewal of its license 
is again seeking permission to come in, 
and have held that as a condition to re- 
newal of the license, discriminatory taxes 
could again be levied. It would seem, how- 
ever, that in the future the courts will 
prevent such discrimination. There is a 
substantial difference between a foreign 
corporation applying for admission, and 
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one in the state applying for renewal of 
its license to remain there. 

Where a foreign corporation is admitted 
into a state with an unlimited license, or 
during the period of its limited license, the 
equal protection clause of the Fourteenth 
Amendment prohibits arbitrary discrimi- 
nation in favor of domestic corporations. 
The question whether the particular stat- 
ute denies foreign corporations the equal 
protection of the laws is not easily an- 
swered. If the statute is applicable only 
to foreign corporations or only to domestic 
corporations, and there is no substantial 
difference between them in the subject 
covered by the statute, then the classifi- 
cation is unreasonable. 

In considering the question whether the 
foreign corporation was the subject of an 
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arbitrary tax, the courts have not con- 
sidered the other taxes paid by the for- 
eign and similar domestic corporations. It 
would seem that foreign corporations are 
not denied equal protection in taxation 
merely because the same taxes levied upon 
them are not also levied upon similar do- 
mestic corporations. The equality required is 
in the total taxes paid. If there is a substantial 
difference, suggestive of an arbitrary and 
unreasonable classification, between the 
total taxes paid by the foreign corporation 
and the similar domestic corporation, then 
the foreign corporation has been denied 
the equal protection of the laws. In the 
case of Concordia Fire Insurance Company 
v. Illinois, 292 U. S. 535, it was squarely 
held that the total taxes paid by a foreign 
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fairly equivalent to the total paid by simi- 
lar domestic corporations. 


CASE COMMENT 


Tax on Capital Stock—A New Jersey 
corporation was granted certiorari on an 
order of the New Jersey Board of Tax 
Appeals affirming an assessment of a tax 
on the corporation’s paid-in capital stock 
and accumulated surplus, which had ac- 
quired a “business situs” in New York. 
Held: New Jersey had jurisdiction to tax 
intangible property of a domestic corpo- 
ration although such property had acquired 
a “business status” in another state. New- 
ark Fire Ins. Co. v. State Board of Tax Ap- 
peals, 193 Atl. 912. Criticized in 86 U. Pa. 





Books on Accounting, Finance, 


Government and Taxation 


Introduction to Auditing, by Andrew Nelson. Longmans, 
Green and Co., New York. Price $1.10. 


3eing asked to review a book by someone with whom 
one is well acquainted makes the task doubly difficult. But 
since this is a work on auditing and the primary rule of 
auditing is to “report the facts without fear or favor,” we 
are going to go ahead with the audit just as though we 
were not a good friend of the Scotchman who is the author. 
Mr. Nelson is the cha‘rman of the accounting faculty of 
St. John’s University and, like all other members of the 
faculty, is actively engaged in the practice of public ac- 
counting. Therefore, any book from his pen may be ex- 
pected to be thoroughly practical. It is. 

We happen to know that it has been two years in prepa- 
ration and this fact will account for certain citations to 
income tax regulations which have since been superseded. 
It is unfortunate that the citations were not brought up to 
date before printing. However, since this review is written 
from proof, the citations may be altered before issuance 
in book form. 

The text is not designed to replace the larger work of 
Montgomery. It is strictly within its title an “Introduction 
to Auditing.” As such it is unusually comprehensive. The 
treatment of the various topics is clear and practical. The 
text will be useful in Schools of Commerce, and also to 
the business man who decides to know something about 
auditing. This is an increasingly important subject for the 
business man for without a knowledge of auditing he 
cannot: 

(1) properly contract for the services of a professional 

auditor; or 

(2) set up within his own business a proper system of 

internal check which is so necessary. 
The book is not a complete preparation for any C,. P. A. 
examination, but a review of it just before taking the 
examinations, will be of material assistance to any candi- 
date no matter how well prepared. 

After each of the sixteen chapters there are practical 
questions and problems. Some of these are more advanced 
than the scope of the text and might present difficulties 
if used outside of the classroom where an instructor is not 
available. On the other hand, as a stimulus to the intelli- 
gent reader, whether a college student or not, it may serve 
a useful purpose since a bibliography is supplied. We 
have not been informed as to whether or not a pamphlet 
containing the solutions to the problems will be made 
available to other than instructors. If the book is to ob- 
t at circulation among business men, such a “key” is essen- 
tra 

Probably the most valuable feature of the book is the 
appendix in which there is a complete reprint of an actual 
indit report. The format of the book precludes the possi- 
‘lity of presenting papers in facsimile as was done in 
Jackson’s “Audit Work Papers” (Ronald Press) but it 
would be a dull student indeed who could not get an ade- 


quate idea of what an audit report should -look like from 
this book. 


corporation must be substantially equal and| L.. Rev., Nov., 1937, p. 107. 











Since we were working from the first proof, no index 
was submitted to us. Like a tax service, no text book can 
be any better than its index. A comprehensive index thor- 
oughly cross-indexed can make this book a best seller. We 
hope it becomes one.—Lewis Gluick. 
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ALABAMA 


February 1—— 

Corporation permit.—Every domestic and 
corporation is required to file an application for 
a corporation permit with and pay a license or 
privilege tax to the State Tax Commission on 
or before February 1 annually. 

Foreign corporations.—On or before the first day 
of February of every year, foreign corporations 
are required to pay to the State Tax Commis- 
sion a fee for a permit to do business. 

Public utilities.—All railroads, street railroads, 
suburban railroads, and every sleeping car, ex- 
press, telegraph, telephone, gas, water, electric 
light or power, hydro-electric power, steam heat, 
refrigerated air, dockage, cranage, toll road, 
toll ferry, toll bridge, railroad equipment and 
navigation company shall pay their inspection 
fees to the Public Service Commission on or 
before this date. 

In the event that the amount of inspection fees 


payable by any utility for any year cannot be 
ascertained on or before February 1 of each 
year such utility shall, in any event, pay the 


minimum supervision and inspection fee and in 
addition such part of any 
and inspection fees as may be ascertainable on 
or before the date of default. When any further 
additional amount can be ascertained the same 
shall be paid within 30 days. 

Supervision and inspection fees of public utili 
ties shall be in default on or 
of each year, if not paid prior to that date. 


First Monday 

Property taxes.—The failure of corporations to 

make the reports required for the assessment of 

ad valorem taxation, on or before the first Mon- 

day in February of the year for which the tax 

is due, shall subject such corporation to a 

penalty of $5 per day for each day’s delinquency. 
Third Monday——— 

Property taxes.—Having failed to procure on 
verbal or written demand from any delinquent 
his list of taxable property before this date, 
the assessor shall ascertain from inquiry or 
otherwise the property and other subjects 
taxation upon which person is liable 
taxed. 

Property taxes.—Whenever the tax assessor knows 
or learns of any property, real or personal, sub- 
ject to taxation in his county, the owner 
which he does not know, and which 
embraced in any tax return made to him prior 
to this date, he shall make an arbitrary assess- 
ment of the property. 


February 20 








Coal and iron ore mining.—Monthiy report and 
tax due. 
Gasoline tax.—Monthly report and tax due. 


Lubricating oils tax.—Monthly report and tax due. 


foreign 


additional supervision | 


after February 1 | 


| 





of | 


yh sol February 28—— 


of | 
to be | 


February 15 


Sixty days after 3rd Monday in December 


| February 25—— 





Sales tax.—Monthly return due and tax payable 
on or before this date. 

February 28——— ; 

Chain stores.—If application for a_chain_ store 


license is not made and a renewal license issued | 


on or before the last day of February the former | 


license shall lapse and become null and void. 


ARIZONA 
February 1—— 


Assessment date for telephone and telegraph com- 


pany property taxes. 


February 5 
Alcoholic beverage licensee’s report due. 





} 
| 
| 
| 


| 


| Petroleum and natural gas companies’ 


Gasoline distributor’s and consignee’s reports and 
taxes due. 

Gross income tax report and payment due. 

Motor vehicle carrier report and tax due. 





Distraint for unpaid private car line taxes. 
February 20 ‘ 

Gross income tax delinquent. ; 

Motor vehicle carrier report and tax delinquent. 





Motor fuel carrier’s report and any tax due. 


ARKANSAS 
February 1——- 

Annual sales tax report and remittance for De- 
cember due unless taxpayer’s annual return 
is based on fiscal year for which another date 
has been authorized. 

On or before this date each year the Arkansas 
Corporation Commission or any officer whose 
duty it is to receive franchise tax reports shall 
file with the Governor a certified list of all cor- 
porations both domestic and foreign which have 
not filed an annual franchise tax report for three 
years immediately preceding. 

The Arkansas Corporation Comniission shall issue | 
to corporations on or before the first day of 
February of each year suitable blanks for carry- 
ing out the purpose of the franchise tax act. 

February 10 

Fur dealers are required to file a verified inventory 
showing the number and kind of pelt held 
on February 10 and the location thereof. 

February 15——— 

Monthly sales tax reports and tax remittance due 

for preceding calendar month. | 
Third Monday——— 

Carrier pipe line, railroad, street railway, express, 
sleeping car, inter-county bus line, telegraph, 
telephone, electric power, gas, water, water 
transportation, toll bridge, ferry, interurban and 
other similar companies pay property taxes to | 
sheriff of county (county collector of taxes) be- | 
tween this date and October 1. 


‘ 





Property taxes are payable at any time between | 


the third Monday in February and the third 
Monday in October of the year next succeeding. 
A penalty of 10 per cent is added for delinquency. 


Last day to pay motor vehicle registration fees. 


CALIFORNIA 


February 1—— 

Gasoline tax due; distributors required to make 
physical inventory. 

Manufacturers, freezers and processors of milk re- 
port due. 

Motor vehicle registration and license fees reduced 
to 11/12 of annual rate. 

Second half of petroleum and natural gas severance 
taxes delinquent. 


February 5 
Fish packers’ monthly report due. 
February 10 
Cattle transporters’ monthly report due. 
Horse, mule or burro transporter’s monthly report 
due. 
Kelp monthly report due. 
Kelp privilege tax due. 








monthly 
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February 15 

Gasoline distributors’ return due. 

Last day to file suit to recover back petroleum 
and natural gas severance taxes. 

Personal income tax.—Information at source 
turns due. 


February 20 

Alcoholic beverages (manufacturers and importers) 
monthly report and tax due. 

Motor carriers’ monthly report and tax due. 

Railroad company annual reports to Secretary of 
State due. 

February 28—— 

Day upon which the corporate powers, rights and 
privileges of domestic corporations shall be sus- 
pended and the right of foreign corporations to 
do intrastate business shall be forfeited for failure 
to pay the franchise tax for preceding year in 
the case of corporations using the caunler year 
for their fiscal year. 

Imitation dairy products monthly report due. 

Slaughter house monthly report due. 





re- 





COLORADO 





February 

Employment agencies must file a report with the 
deputy state labor commissioner monthly. 

February 10—— 

Motor vehicle carriers must file a report and pay 
tax for the preceding month, on or before this 
date. 

February 14—— 

Last day to remit service tax due for preceding 

month. 


February 15 
Coal mine owners’ report due on this date. 
Retail sales tax return and tax due. 

Use tax return due. 


February 20 
Motor vehicle carriers notified of tax due, on or 
before this date. 
February 25 
Coal mine owners’ 
this date. 
Gasoline distributors’ statement to state oil 
spector due on or before this date. 
Gasoline tax due on or before this date. 
Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 
February 28—— 
Chain store tax license lapses unless new license 
issued by this date. 
First half of annual property tax due and payable. 











royalty tax due on or before 


in- 


CONNECTICUT 
February 1 
— to Board of Relief due on first business 
ay of February or at any adjourned meeting 
within 20 days. 
Gasoline tax due from distributors. 
Old age assistance tax due. 
February 10—— 
Theatre reports due. 
February 15 
Annual reports due February 15 or August 15. 
Gasoline distributors’ reports due. 
Motor vehicle number plates may be displayed 
from this date. 











reports due. 
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| February 20—— 
—" alcoholic beverage tax return and tax 
ue. 
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Cigarette distributor’s monthly (inventory) report 
due. 


DELAWARE 


February 1 , 
Last day to post assessment in New Castle County. 
Monthly alcoholic beverage report due. 


February 15 
Assessment period in Kent County ends. 
Gasoline filling station report due. 
Last day to file alcoholic beverage report. 
Last day to post assessment in Sussex County. 
Sussex County Board of Assessment will sit and 
hear appeals until March 1. 


February 28 
Gasoline tax report and tax due. : 
Operators’ and chauffeurs’ licenses expire. 











DISTRICT OF COLUMBIA 


February 1- 
Annual report of electric companies to Congress 
due on or before this date. 
Annual report of gas companies to Congress due 
on or before this date. 
Annual reports of street railroad companies to 
Congress due on or before this date. 
Jalance sheets of all public utilities to be filed 
with Public Utilities Commission on or before 
this date. 
February 10 
Alcoholic beverage statements due. 
February 28 
Monthly gasoline tax report and tax due. 











FLORIDA 


February 10 F 
Gasoline inspection fees and reports due. 
Lime kiln reports and fees due. 

February 15 . 
Chain store monthly reports and gross receipts 

taxes due. 
Gasoline sales and storage reports and taxes due. 

February 28—— 

Auto transportation company mileage tax reports 
due. 
Fresh water fish dealers’ reports due. 


Last day to secure 1 per cent discount on property 
taxes. 








GEORGIA 
February 1 
Application and fee for chauffeur’s license due. 
General property tax returns due. 
Maintenance tax on motor vehicles due. 
Motor vehicle registration renewable. 
February 2 
Motor vehicle registration delinquent. 
February 5 
Dealers and distributors of oysters and shrimp 
reports due. 
February 20 
Gasoline reports and taxes due. 














IDAHO 
February 10—— 
Seer excise tax report due. 
Monthly report or dealers in dairy products sub- 
stitutes due. 
February 15 
Electric light and power companies’ report and 
kilowatt tax due. 
Gasoline dealers’ report and tax due. 
Report and license tax of electric generating com- 
panies due. 
February 283—— 
If application for renewal of chain store license 
is not hled, former license becomes null and void. 





ILLINOIS 
February 5 
Cold storage warehouse monthly report of food 
held in storage due. 
February 10 
Fur dealer’s report of business transacted in Janu- 
ary due. 
February 15 
Alcoholic beverage tax return of manufacturers 
and importing distributors due between first and 
hfteenth of each month. 


a occupation (sales) tax reports and taxes 
ue. 


Utilities gross receipts tax and report due. 





















STATE TAX CALENDAR 





February 20 
Last day for distributor of motor vehicle fuel 
to make monthly return and to pay tax. 
Last day for non-distributors to file monthly motor 
vehicle fuel report and pay tax. 
Petroleum products inspection fees due. 
February 28 
Annual franchise tax report of all corporations 
due prior to March 1, after which date penalties 
accrue. 
Last day for carriers to file monthly report of 
motor vehicle fuel deliveries. 





INDIANA 
February 1 
Chain store license fees delinquent. 






















February 15 











Motor carrier reports and fees due and lien 
attaches. 
Use tax return and tax due. 
February 20 
Sales tax return and tax due. 
February 25 
Gasoline reports and taxes due. 
KENTUCKY 
February 1— ; 
Business license tax of insurance, title and abstract 
companies due. 
Franchise tax report due. 
February 5 








Employment agency reports due. : 
— finance company reports and license fees 
ue. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
February 10— . 
Petroleum oils inspection fees due. 
February 15 
Bank and trust company reports due. 
Common carriers’ gasoline reports due. 
Gross income tax information returns due. 
Imitation condensed milk tax due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 
February 20 ae 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
February 25 
Gasoline dealers’ reports and taxes due. 














IOWA 
February 1 

Annual corporation report.—Any domestic cor- 
poration may, prior to the first day of Feb- 
ruary, escape the payment of the annual fee 
and penalty by dissolving the corporation and 
filing with the Secretary of State a proof of 
publication of notice of dissolution. 

If the annual report is not filed and the annual 
fee paid, together with penalties due, on or 
before the last day of January, or the first day 
of February following, notice of such _ de- 
linquency will be filed with the Attorney Gen- 
eral, who may cause action to be brought for 
the collection of the fees and penalties. 

On the first day of February following date of 
notice, all foreign corporations that have not 
made their annual report and paid their annual 
fee to the Secretary of State shall forfeit their 
right to do business in Iowa. 

Coal mine operators file annuai report with the 
mine inspector of the district where the mine 
is located on or before this date. 

Common carriers of passengers (railroads, street 
railways and sleeping car companies) on or be- 
fore this date each year file statement with 
executive council of free pass beneficiaries. 

Express companies must annually file property tax 
return with State Board of Assessment and 
Review between this date and March 1. 

Freight line and equipment companies pay prop- 
erty tax to State Teauee annually on or before 
this date. 

Motor vehicle registration penalty attaches as of 
this date. 


February 10—— 
Class A licensee must make returns and pay beer 
taxes. 
Motor carrier reports due. 
Reports by vendor of cigarettes, cigarette papers, 
etc., due. 
February 15 
Electric light and power, gas, pipe line, electric 
railway, elevated street railway and water com- 
panies.—State Board of Assessment and Review 
certifies to county auditor the valuations fixed 
for assessment upon all such property in each 
taxing district. Taxpayer has right to ask for 
review of its assessment by State Board within 
10 days after date the assessment is certified to 
county auditor. 


February 20—— : 
Motor vehicle fuel distributors must file report 
and pay tax. 


February 28 
Express companies shall annually between first day 
of February and first day of March make out 
and deliver property tax return to State Board 

of Assessment and Review. 











KANSAS 





February 1 


errors in preceding assessment expires. 
Motor vehicle registration fees payable. 
February 10—— 
Oil inspection reports due. 





Authority of county boards to correct clerical | 


Employment agency reports due. 

February , 10 

Breweries and manufacturers of beer and wine 

Fo monthly report and pay barrel tax on this 
ate. 

Gasoline refiner’s and importer’s report due. 

Monthly alcoholic beverage report of hotels, res- 
taurants, and clubs due. 

Monthly excise tax report of blenders and rectifiers 
of distilled spirits and excise tax due. 

February 15-—— 

Blank forms of returns for income shall be sup- 
plied by the Department of Revenue and de- 
livered to the taxpayers on or before this date. 

Gross receipts report and tax on utilities due on 
or before this date. 

Motor carrier mileage tax due. 

Motor carrier operators’ reports due. 

February 20 

Crude petroleum transporters’ monthly report due. 

Oil production tax due. 


February 28—— 











Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 
February 1 : 


Annual report of domestic corporation due. 

Chain store tax report due. 

Public utility license tax due. 

The Board of Assessors of the Parish of Orleans 
reviews real property assessments for 15 days 
from this date. 

February 5 

Wholesale fish dealers’ report due. 

February 6 

Application and payment for motor vehicle regis- 

tration must be made before this date. 



































February 10 
Monthly report of oyster vessels due. 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Reports of imported gasoline due. 
Reports of imported alcoholic beverages due. 
February 14 
Dairy products quarterly report and taxes delin- 
quent. 
February 15 
Carriers’ report of alcoholic beverages trans- 
ported due. 
Carriers’ report of gasoline transported due. 
February 20 
Alcoholic beverage tax reports and taxes due. 
Gasoline tax report and taxes due. 
Kerosene tax report and taxes due. 
Luxury (sales) tax return and tax due. 
MAINE 
February 1 
Gasoline tax due. 
Small loan agency monthly reports due. 
February 10 
Inspection fees for packing of food due. 
Wholesalers’ and manufacturers’ malt beverage 
reports due. 
February 15 





Gasoline tax sales report due. 


MARYLAND 





February 1 
Licenses to fish in Chesapeake Bay with pound 
nets, fykes, seines, etc., expire. 
February 5 
Last day to file cold storage warehouse monthly 
report. 
Last day to file monthly account of leaf tobacco 
sales on or through Baltimore.market. 
February 10 
Last day to file monthly statement or declaration 
of insurance brokers, agents or solicitors. 
Last day to make return and pay distilled spirits 
tax. 
Last day to pay admissions tax. 
February 15 
Milk control fees due. 















































































































































































46 





February 28 

Last day to file beer tax report and pay tax on 
beer sold during preceding month. 

Last day to file dealer’s report and pay tax on | 
gasoline sold or used during next preceding 
calendar month. | 

Last day to pay cosmetics tax. 


MASSACHUSETTS 





February 1 ; | 
Return of amount of wood and timber cut from 
forest land due. 
February 10 ; } 
Alcoholic beverage excise tax return and tax due. 
February 15 
Cold storage warehouse reports due. 
Motor fuel distributors’ return and tax due. 














MICHIGAN 
February 1—— 
Severance tax and reports due. 
February 5 ; 
Gasoline.—Common carrier’s statement due. 


February 10 
Common 
due. 
Fur dealers. 
February 15 
Monthly sales and use taxes and 
Returns of public utilities paying 

must be filed by this date. 
February 20——- 
Gasoline.—Wholesale distributors’ statement and | 
tax due. | 
Severance tax and reports delinquent. 
February 28 
Motor vehicle registration expires. } 





and contract carriers’ monthly 


| 
| 
| 
| 
report | 
| 


Last day to make monthly report. 





returns due. 
speeific taxes | 





MINNESOTA 





February 1 
County auditor files list of delinquent real estate. 
Gross earnings report of express, freight line, sleep- 

ing car and telephone companies due. 

fron severance royalty tax report due. 

Report due by grantor of any annuity reserved to 
him after conveyance of realty to tax exempt 
educational institution. 

ao eae car report of freight line companies 
ue. 


February 5 
Cold storage warehouse reports due. 
prune 10 
Liquor reports of wholesalers, 
tillers due. 
Live stock commission merchants’ 


February 15 
Interstate carriers truck mile tax and report due. | 
Last day to file application and pay taxes for 

motor vehicle registration. 
Semi-annual gross earnings report of railroads due. 

February 25 
Gasoline tax and fees due. 
Oil inspection fees due. 








brewers and dis- 


statement due. | 








MISSISSIPPI 


February 1 
A taxpayer may pay all of his property taxes for 
the fiscal year on or before this date. 
Admission (amusement) tax and report is 
between the first and tenth of each month. 
All taxes levied for county and district and munici- 
pal bonds shall be paid on or before this date 
except where a county, district or municipality 
has order authorized such taxes to be paid 
in installments. 

Any person electing to pay the taxes levied and 
assessed against him in installments shall be re- 
quired to pay, in addition to the amount of 
taxes unpaid after February 1, interest thereon 
at the rate of % of 1 per cent per month. 

Interest at 6 per cent per annum, computed from 
February 1 of the year in which back taxes 
should have been paid, is added to such back 
taxes upon collection thereof 





due 


On or before this date the collector shall mail to | 


each privilege taxpayer holding an annual license 
and whose license will expire in March, a notice 
thereof and a renewal blank. 

One-half of all ad valorem taxes, except ad valorem 
taxes levied for county or district or municipal 
bonds, shall be due on or before the first day of 
February next succeeding the date of the assess- 
ment. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre- 





| February 28 


THE TAX MAGAZINE 


Oyster, sea food, etc., monthly inspection tax is 
due on this date. 


The owner of any motor vehicle operated for hire 
in any city or town in this State, shall on or 
before this date register said vehicle. 


Where the state tax collector discovers that any 
person, corporation, property, business, occupa- 
tion or calling has escaped taxation for the 
previous calendar year, by reason of not being 
assessed, he shall give notice to the tax assessor 
of such fact, after this date. 

February 5 

Wholesale oyster and sea food dealers file monthly 
report on this date. 

February 10 

Admission (amusement) tax and report is due 
between first and tenth of each month. 

Every dealer in motor vehicles must file a monthly 
report with the tax collector on this date. 

Motor vehicle monthly mileage tax reports are due 
on or before this date. 

February 15—-— : 

After February 15 the tax collector advertises for 

sale all lands in his county on which the taxes 


have not been paid, said sale to be held on 
the first Monday of April. 


Burial associations file annual report with the State | 
Board of Embalmers on or before this date. 

Common carriers must file monthly report on this 
date of gasoline and oil delivered by them. 

Distributors and wholesale dealers of gasoline file 
monthly report and pay monthly tax on this date. 


—— gross sales tax and report due on this 
ate. 











A license issued to an insurance agent expires on 
this date. 


| February 1 





MISSOURI 
February 10—— 
Private car property tax returns delinquent. 
February 15 


— statement of distributors and dealers 
ue. 














Kansas City property tax and merchants’ ad 
valorem tax returns due. 

Sales tax monthly return due. 

February 25 ’ 

Gasoline tax due; distributors’ and dealers’ re- 
ports of gasoline received due; transporters’ 
statements due. 

Last Wednesday ; 
State Board of Equalization meets. 
February 28 
Manufacturers’, wholesalers’ and dealers’ taxes 


and reports due. 


MONTANA 





February 1 
Chain store tax, notice of delinquency. 
Motor club service statement is required to be 
filed annually on or before this date with the 
Commissioner of Insurance. 


Motor vehicle dealers’ registration, last day to 
apply for. 

Motor vehicle registration, last day to file applica- 
tion for. 


Taxidermists’ reports are due. 

February 10 

Creameries, butter, cheese, or ice cream factories’ 
reports are due. 

Milk or cream buying stations, reports due. 

February 15 

Alcoholic beverages, brewers and _ wholesalers’ 
monthly report and excise tax due. 

Dealers’ monthly gasoline tax and report due to 
— Board of Equalization on or before this 

ate. 

Electric company reports and license taxes due on 
or before this date. 

Railroads and common carriers file monthly report 
of gasoline delivered in state on or before this 
date with State Treasurer and State Board 
of Equalization. 

February 20 

Oil producers’ 
tax due. 

February 28—— 

Chain store licenses become null and void unless 
applications for renewals are made by these dates. 

Public warehousemen’s reports are due. 











additional license tax report and 


NEBRASKA 

February 1 

Delinquent taxes of car companies may be col- 
lected by distress and sale. 








ceding month. 


Motor vehicle registrations become delinquent. 








January, 1938 


February 5 
Reports of public grain warehouses due. 
February 10 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
February 15 
Gasoline carriers’ reports due. 
Gasoline dealers’ reports and taxes due. 
Insurance agents’ statements due. 
Last day for manufacturers and distributors of 
alcoholic beverages to make return. 
ae and taxes of retail imitation butter dealers 
ue. 











NEVADA 





February 1 
Insurance agents’ and brokers’ licenses expire. 
Motor vehicle carriers’ registration delinquent. 
Petroleum products report and fees due. 

Vebruary 25 
Gasoline (motor vehicle fuel) dealer’s and user’ 

reports and taxes due. 





s 


NEW HAMPSHIRE 





Gasoline distributor’s monthly tax due. 

February 10 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 


Monthly report of agents of unlicensed fire insur- 
ance companies due. 


Monthly report of foreign manufacturers and whole- 
salers of alcoholic beverages due. 
Monthly report of manufacturers and wholesalers 
of alcoholic beverages due. 
February 15 ; 
Monthly report of gasoline distributors due. 








NEW JERSEY 
February 1—— 


Electric light, heat and power, gas, pipe line, 
telegraph, telephone and water companies pay 
gross receipts tax at the same time as other 
taxes are due and payable in the particular tax- 
ing district. 

On or before this date distributors pay gasoline 
tax. 

On or before this date, in the year next following 
the acquisition by an electric light, heat and 
power, gas, pipe line, telegraph, telephone or 
water company, of the rights, property or fran- 
chises of another corporation, a report is filed 
showing the gross receipts from Jan. 1, of the 
year in which such acquisition was made, to 
the date of such acquisition, of the company 
whose rights, property and franchises have been 
thus acquired. 

Pawnbrokers must file 
date. 


Persons engaged in small loan business must file 
report on or before this date. 


Street railway companies file annual statement, 
for gross receipts tax purposes, on or before 
this date. 

Street railway companies pay gross receipts tax 
at the same time as other taxes are payable 
in the particular taxing district. 

The first quarter installment of general property 
tax is due and delinquent. 

First Tuesday. 

On or before the first Tuesday in February annual 
license fee (franchise tax) returns are required 
to be filed with the State Tax Commissioner. 

February 5 

Cold storage warehouses file report. 


February 10—— : 

Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses, within the limits of 
a “municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

February 15 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bever- 
ages reports due. 

February 28—— 
Distributors of motor vehicle fuel file meathly 


reports on or before this (last business day © 
month) date. 


report on or before this 











Transporters of gasoline must, within 30 days 
after the close of each month, furnish a state- 
ment to the State Tax Commissioner, of all 
deliveries to points within or without New 

| Jersey. 
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NEW MEXICO 
February 1 
Mineral property tax returns due. 


First Monday. 
Pipe line, railroad, telegraph, telephone and gas 
transmission company property tax returns due. 
February 10 
Oil and gas severance tax reports due. 


February 15 

















Gross income (occupational) taxes and reports | 
due. 

Oil and gas conservation tax returns and pay 
ments due. 


Severance taxes and due. 


Third Monday- 
Railroad rolling stock property tax returns due. 

February 20— 
Motor carrier reports and taxes due. 
Pipe line license fees due. 


February 25 H 
Gasoline distributors, retail dealers’ taxes and } 
reports due, taxes and reports on gasoline pur- | 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 


reports 











NEW YORK 

February 1—— | 

Last day for payment of taxes levied by county 

boards of supervisors on or before December 15 
preceding (some exceptions). 


Lien date for shell-fish grounds tax. 


I'wo per cent tax on premiums received due by 
agents of foreign fire insurance companies, 





ex- 
cept in Buffalo and New York City. 

9 . . . . | 
Water, gas, electric or steam heating, lightinys 


and power companies must file quarterly report | 
and pay tax. 
February 5 

Cold storage warehouse monthly report due. 

February 10 

Last day to pay first half of property 

in Nassau County without penalty. 
February 15 

Certificate of non-residence and.claims for personal 
exemption for withholding purposes due. 

Last day to pay Buffalo CErie County) property 
taxes without penalty. 

Report of information and withholding at source 
and payment of tax withheld due. 

lransportation and transmission companies liable 
for additional tax must file quarterly report and 
pay tax. 

‘Two per cent tax on gross premiums and deposits 
received in State of New York due by certain | 
foreign mutual fire insurance companies. 

February 25 








taxes 














Last day to file New York City public utilizy | 
excise tax monthly .return and pay tax. 
Monthly utility tax and report due under Sec. 
186-a of the Tax Law. 
February 28 
Reports of water, gas, electric or steam heating, 


lighting and power companies and tax due fo1 
the quarter. 

Report due and tax payable during the month for 
franchise tax on insurance corporations. 


aoe 


NORTH CAROLINA 





February 1 
Face value of property taxes due. 
February 2 
Penalty of 1 per cent accrues on property taxes. 
February 10—— : . 
Alcoholic beverage excise tax is due on or before | 
the tenth day of each month, 
Ice cream manufacturers’ reports due. 
February 15 a 
Gross sales return and tax due on or before this | 
date where sales are reported on a monthly basis. | 
February 20 
Gasoline tax and report due. 











NORTH DAKOTA 








February 1 
Oil inspection reports and fees due. 
Tractor fuel oil report and fee due. 

February 10 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
l'ractor fuel oil fees delinquent. 

February 15 
Gasoline reports and taxes due. j 


Interstate motor carriers’ mileage report and taxes 
due. 


Railroad and telephone company reports to county 
auditors due. 
Rebate allowed on real and 
taxes if paid before this date. 
February 20—— 
Surety liable on oil dealers’ bonds. 








personal property 


February 28 


February 5 


February 10 


February 15- 


| February 28 
Motor vehicle tax for preceding calendar month | 


February 15 


| February 28 


| February 10 
Oil well license tax and report due on or before 





STATE TAX CALENDAR 





Cream station and dairy monthly reports due. 
Grain warehouse reports due. 


OHIO 





Last day for employment agencies to file monthly 
report. 





Admissions tax reports and payments due. 
Last day for payment of third installment of real | 
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Semi-annual report of public utilities and motor 
carriers for gross receipts tax due. 
Undertakers’ licenses expire on this date and 
should be renewed during the preceding month. 
February 10 
Malt or brewed beverage tax reports due. 
Monthly reports of importers of spirituous and 
vinous liquors due. 
Philadelphia amusement tax monthly report and 
tax due. 
February 15 
Annual returns of banks or savings institutions 
having capital stock, and title insurance or trust 











property and public utility real and tangible | 
personal property taxes, if paid in ten install 
ments. 

Tax reports due for 
than 3.2 per cent. 


alcoholic beverages of less 





Grain handling tax statement and tax due between 
this date and Mar. 31 in the same manner 
personal property taxes. 

Monthly 
vehicle fuel due. 


as 


Penalty of 10 per cent attaches to unpaid portion 


of first half of real estate taxes, 
might attach earlier if auditor 
settle prior to this date. 
Property tax returns, together with one-half of the 
personal property taxes of taxpayers making re- 
turns to the county auditors, 
February 15 and March 31. 


February 18 ; 
Payment by this date of the taxes due Dec. 
will abate the assessed penalty 50 per cent. 


though penalty 





| February 20-—— 


Last day without penalty for dealer to report sales | 
during | 


or taxable use of motor vehicle fuel 
preceding calendar month. 

Private motor carriers’ 
gency tax due. 





due. 


OKLAHOMA 

February 1— 

Copy of railroads’ 

must be filed with Corporation Commission. 
Excise tax on petroleum report and tax due. 





Gross production tax and report on oil and gas | 


due. 


February 5 
Reports from mines (other than coal) due. 
February 10 
Airport gross income tax and report due. 
Fur dealers’ licenses ex"ire. 
Report and tax of wholesalers of non-intexicating 
alcoholic beverages due. 








Report of manufacturers of non-intoxicating alco- | 


holic beverages due. 





Gas pipe line reports of daily meter readings due. 

Gasoline taxes and reports due. 

Mileage 
due. 

Monthly sales tax and report due. 

Monthly use tax and report due. 

Returns of “information at the source” 


February 20 
Reports from coal mines due. 


due. 








Fur dealers’ 
Property 
due. 


reports due. 


statements of public 


service companies 


OREGON 
February 1 
Motor club service financial statement 


on or before this date with the 
commissioner. 


Special motor carriers’ monthly fee due. 
y 





insurance 





this date to county treasurer. 
February 15 
Fish poundage fee and report and meat dealers’ 
report due on or before this date. 
Returns of information at the source are required 





on or before this date of all corporations having 


10 or more of such income returns. 
February 20 
Alcoholic beverage excise tax and report due. 





Gasoline tax and report due to Secretary of State 


on or before this date. 
Motor carrier’s tax due on or before this date. 


PENNSYLVANIA 
February 1 
Gross receipts return and tax due. 





Industrial alcohol distillers capital stock tax report 


due. 


report of unregistered dealers in moto1 
and treasurer | 


due between | 


20 | 


monthly report and emer- | 


annual report to stockholders | 


report and tax of motor vehicle carriers | 


is filed | 


companies due. 

Monthly reports and taxes of manufacturers of 
distilled or rectified spirits or wines due. 

Personal property tax return for state tax 
poses due. 

Reports by banks and saving institutions due. 

Reports by title insurance companies and trust 
companies due. 

State liquor store sales tax monthly 
tax due. 

State personal property tax returns and tax due. 

February 28 

Last day for 3 per cent discount on property taxes 
for City of Philadelphia. 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels (for preceding 
month) due. 


pur- 


report and 





RHODE ISLAND 





| February 1 ; : : 
Owners of ships engaged in foreign commerce shall 
file statement of profits. 
February 10 
Gasoline distributor’s monthly tax due. 
February 15 - 
Gasoline distributors’ monthly report due. 








SOUTH CAROLINA 





| February 
Public utilities franchise or gross receipts reports 
are made during the month of February. 
The annual corporation license fee (franchise tax) 
report is made during the month of February. 
| February 1 
Additional penalty of 1 per cent is added to prop- 
erty tax if not paid by this date. 
Billiards license tax is paid on or before this date 
annually. 
February 4 
Fisheries monthly stamp report due not later than 
this date. 
| February 5 
Fishing license tax report is due within 5 days 
| of the end of each calendar month. 
| Oyster or clam shuckers stamp report must be 
mailed on or before the fifth day of each suc- 
ceeding month. 
Sturgeon, caviar or shad dealers file 
within 5 days ot the end of each month. 
Tobacco warehousemen required to file statement 
on or before the fifth day of each month. 
February 10—— 
Admissions to amusements’ return and stamp tax 
due between these dates. 
Power tax and report of public utilities due be- 
tween these dates. 
February 20 
Every telegraph, express, sleeping car, and every 
telephone company shall annually, between the 
first day of January and the twentieth day of 
February, make out and deliver a property state- 
ment. 
Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 











a report 





SOUTH DAKOTA 





February 1 
Motor carrier of passenger tax due. 
Warehouse reports due. 

February 10 
Employment agency reports due. 

Interstate motor carrier reports and taxes due. 
February 15 
| Gasoline renorts and taxes due. 

Monthly sales tax report and tax due. 

Reports of petroleum products transported due. 

Reports to he filed and tax to be paid by Class 
A and B liquor licensees on or before this date. 

Tractor fuel reports due. 

February 28—— 

Chain store licenses not renewed before this date 











| 

| are void. 

| TENNESSEE 

February 1—— 

| Dairy products return after commencement of 


business is due annually on this date thereafter. 
Insurance brokers’ statement must be made on 
or before this date each year. 
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February 5—— 
Monthly cigarette and tobacco license tax report 
due (as prescribed by regulation). 
February 10 
Monthly mileage report and tax of motor busses 
due. 
February 15—— _— , 
lhe annual statistical report of mines and mineral 
products is due on or before this date. 
February 20— 
Freight carriers monthly report 
due. 








and mileage tax 


Gasoline dealers, distributors and_ storers file 
monthly gasoline tax report, and pay tax on or 
before this date. 

TEXAS 


February 1 - 
Report of emigrant agents due. 
February 5 : 
Cigarette solicitors’ 
February 10— 
Cigarette distributors’ 
February 15——— ; 
Excise tax and report on oleomargarine due. 
February 20——- 
Gasoline taxes and reports due 
February 25— 
Carbon black ‘production taxes and reports due. 
Cement distributors’ tax and report due. 
Natural gas production tax and report due. 
Oil production reports and taxes due. 
Prizes taxes and reports due. 
February 28—— 
Oil carriers’ reports due. 
Oil production report.—Oil withdrawn from stor- 
age due. 





reports due. 





reports due. 


UTAH 


February 5—— 
Monthly report of cold storage warehouses due. 


February 10——— 
Annual statement of metalliferous mines due. 
Annual statement of non-metalliferous mines due. 
Carriers’ report of motor fuel deliveries due. 
Mining occupation tax return due. 
Monthly report of dealers and manufacturers of 

alcoholic beverages due. 

February 15—— 
Information returns due. 
Monthly gasoline tax and report due 

February 28——— 
Insurance adjusters’ licenses expire. 
Insurance brokers’ licenses expire. 


. 
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VERMONT 

February 15 ' 

Appeal from appraisal of car, railroad, steamboat 

and telephone company property by Commis- 

sioner of Taxes to Board of Tax Appeals al- 
lowed. 


Income tax information returns of payments to 
residents of $1,000 and over of salaries, wages, 
rentals, premiums, annuities, compensations, in- 
terest, etc., are filed with Commissioner of Taxes 
annually on or before this date. 


February 28—— 
Domestic corporations must file annual financial 
report with Secretary of State before this date. 
A corporation may, however, file such report 
within 2 months after the expiration of its fiscal 
year in which case the report must disclose 
corporation’s condition at close of its fiscal year. 





VIRGINIA 
February 1 
Bank stock reports due on or before this date. 


February 1-10—— 
Oyster purchasers’ 


February 10—— 
Beer excise tax and report of beer sold during 
previous month due on or before this date. 
Beverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
during previous month due on or before this 





inspection fee due. 


date. 
Tobacco warehouse report due. 
February 15 





Corporations dissolving prior to this date need not 
pay the franchise tax for that year. 


Corporations which surrender their certificates of 
authority to do busimess in Virginia prior to 
this date need not pay registration fee for that 
year. 


Franchise tax bills mailed to the president or other 
proper officer of each corporation prior to this 
date. 

February 20—— 
Gasoline statement and tax due. 





WASHINGTON 
February 1 


Ambulatory milk dealers’ reports due. 


February 10—— 
Beer manufacturers’ reports due. 


February 15 








Butter substitutes reports and taxes due. 


January, 1938 


Gasoline reports and taxes due. 

Property tax lien date for taxes of preceding year 
as between grantor and grantee. 

Property taxes due. 


WEST VIRGINIA 

February 1 

Last day to renew chain store license. 

Surtaxes on occupation and privilege taxes due. 
February 10—— 

Brewers’ and beer distributors’ 

and excise tax due. 

Petroleum dealers’ reports due. 
February 15 

Retail sales tax and return due. 





monthly report 





WISCONSIN 
February 1—— 

Automobile, passenger automobile, motor bus or 
motor cycle registration delinquent. 

Commercial feed tonnage tax report due. 

Commercial feed tonnage tax due. 

Commercial feed license fee report due. 

General property tax delinquent if not paid before 
this date. 


February 5 
Monthly report of cold storage warehouses due. 


February 10 
Alcoholic beverage monthly reports due. 








February 15 


Report of gross earnings of freight line railroads 
ue. 


February 20—— 
Forest crop land “‘acreage share” due. 
Gasoline dealers must file monthly report and pay 
tax. 
February 28—— 
Bakery and confectionery license expires. 
Privilege dividend return and tax due. 





WYOMING 
February 1 
Annual report of railroads to county assessors due 
Car companies assessment and interest due. 
Personal property shall be listed in county where 
located on. 
Taxidermist’s monthly report due. 
February 10 
Carriers’ monthly gasoline report due. 
February 15 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
Use tax return and tax due. 
February 20—— 
Motor carriers report and compensatory fees due 

















February 15—— 
Form 1087- 
stock. 
Form 1096—Annual information 
dends and income paid. 
Form 1099—Information 
year. 


return for 


—Ownership certificate—dividends on | 
return—divi- 


calendar 


FEDERAL TAX CALENDAR 


| February 20—— 
Form 1012—Withholding tax at the 
| (monthly return). 
| February 28 
Excise tax on sales.— 
Form 727— Electrical energy. 
Form 727—Telegraph and telephone facilities. 
Form 727—Transportation of oil by pipe 





| 





source 


lines. 





Manufacturer’s excise tax.— 
Form 726—Brewers’ wort and malt products. 
| Form 726—Grape products. 
Form 726—Lubricating oils. 
| Admissions tax.— 
Form 729 —Return. 
Form 729A—Tickets sold for more than estab- 
lished price. 














Tax Exemptions 


(Continued from page 32) 

Whether a particular transaction constitutes a 
sale or lease of governmental property is governed 
by local law and presents many difficult problems. 
For instance, under Texas law, a “grant and lease” 
of land to drill for oil and gas made for a specified 
term, with privileges of renewal, is tantamount to a 
sale of the oil and gas in place; royalty agreements 
are considered an arrangement for part payment of 


the purchase price whereby the amount to be paid 
is measured by the value of a stated fraction of the 
oil and gas produced. In Group No. 1 Oil Co. v. 
Bass,** it was held that since such transactions were 
sales, the income derived by the lessee from sales 
of oil and gas produced under lease on state lands 
was subject to federal income tax. 


(1931), 283 U. S. 279, 51 S. Ct. 432. Baltimore Shipbuilding & Drv 
Dock Co. v. Baltimore (1904), — U. S. 25 S. Ct. 50 (possibility of 
reverter to the U. S. Government upon breach of covenant does not 
confer tax-exempt status). 


ere 





a a 


etic RO AC as rl 





as amended to date for all the states imposing such taxes. 
It is to be noted that in those states in which the fee provisions carry an asterisk (*) fees are computed at a uniform 


rate for all stores of the chain located in the state as determined by the applicable bracket. 






Table of State Chain Store Taxes 


HIS CHART gives the basic statutory citations and summarizes the principal provisions of the chain store tax laws 


This method differs from 


the general practice under which the different stores of a chain are taxed at different rates in accordance with the suc- 
cessive brackets under which the stores fall. 


ALABAMA: 


Legal Citation—Schedule 155, Act 194, L. 
(Gen. Revenue Act). 


Rate of Tax—First store—$1.00; second to fifth— 
$15.00 each; sixth to tenth—$22.50 each; 
eleventh to twentieth—$37.50 each; twenty-first 
and suceeding—$112.50 each. Filing fee—50¢ 
for each store, annually. 

Payment of Tax—To the State Tax Commission 
on or before Jan. 1, annually. 


1935 


or 


COLORADO: 
j Legal Citation 
Nov. 6, 1934 (Colo. Stats., 1935, Chap. 161). 
Rate of Tax—First store—$2.00; second to fourth 
—$10.00 each; fifth to eighth—$50.00 each; 
ninth to fifteenth—$150.00 each; sixteenth to 
twenty-fourth—$200.00 eac twenty-fifth and 
succeeding—$300.00 each. 
each store, annually. 
Payment of Tax—To the State Treasurer on or 
before Jan. 1, annually. 


re 


ay 


DELAWARE: 


Legal Citation—Chap. 13, L. 1917 (Art. 14, Chap. 
6, Code 1935). 


Rate of Tax—$10.00 plus 10¢ per $100.00 of aggre- 
gate cost value of goods received in excess of 
$5,000. 

Payment of Tax—To the State Tax Department on 


or before June 1, annually. 
jue 


ere 
FLORIDA: 
Legal Citation—Chap. 16848, L. 1935. 


Rate of Tax *—-First store—$10.00; second or 
third—$50.00 each; fourth to sixth—$100.00 
each; seventh to tenth—$200.00 each; eleventh 
to fifteenth—$300.00 each; sixteenth or more— 
$400.00 each. Plus % of 1% on all gross re- 
ceipts.1 Filing fee—50¢ for each store; non- 
recurring. 


Payment of Tax—To the State Comptroller. 
License fees on or before July 1, annually; 
— receipts on or before the fifteenth of each 
month, 


due 


GEORGIA: 
Legal Citation—Act No. 355, L. 1937. 


Rate of Tax—First store—$2.00; second—$10.00; 
third — $15.00; fourth — $20.00; fifth — $25.00; 
sixth—$30.00; seventh—$35.00; eighth—$40.00 ; 
ninth—$45.00; tenth—$50.00; eleventh—$55.00; 
twelfth—$60.00 ; thirteenth—$65.00 ; fourteenth— 
$70.00; fifteenth — $75.00; sixteenth — $80.00; 
seventeenth—$85.00; eighteenth—$90.00; nine- 
teenth—$95.00; twentieth—$100.00; twenty-first 
~~$105.00; twenty-second—$110.00; twenty-third 

-$115.00; twenty-fourth—$120.00 ; twenty-fifth— 
$125.00; twenty-sixth—$130.00; twenty-seventh 
—$135.00; twenty-eighth—$140.00; twenty-ninth 
— $145.00; thirtieth — $150.00; _ thirty-first— 
$155.00; thirty-second—$160.00; thirty-third— 
$165.00; thirty-fourth — $170.00;  thirty-fifth 
—$175.00; thirty-sixth—$180.00; thirty-seventh 
—$185.00; thirty-eighth—$190.00; thirty-ninth— 
$195.00; fortieth—$200.00; forty-first and suc- 
ceeding—$200.00 each. 

Mail Order Stores *—One store—$2,000.00; two— 
$4,000.00; three—$6,000.00; four—$8,000.00; 


7 five or more—$10,000.00° for each over four 
stores. 


stab- 





c Payment of Tax—To the State Revenue Commis- 
S sion on or before Dec. 31, annually. 
Ss is 

“ See headnote above. 

‘Provisions for graduated fee upon gross receipts 

are invalid although the minimum rate of % of 1 

i Per cent may be applied to all gross receipts. State 
o ex rel. Adams et al. v. Lee (’35), 122 Fla. 639, 166 
4 So. 249, certiorari denied, U. S. Sup. Ct., October 


12, 1936. 








Initiated Measure No. 7, adopted | 
| INDIANA: 


h 
Filing fee—50¢ for | 








IDAHO: 
Legal Citation—Chap. 113, L. 1933. 


Rate of Tax *-—One_ store—$5.00; two—$10.00 


each; three—$20.00 each; four—$35.00 each; 


five—$55.00 each; six—$80.00 each; seven— 
$110.00 each; eight—$140.00 each; nine—$170.00 
each; ten—-$200.00 each; eleven—$230.00 each; 
twelve—$260.00 each; thirteen—$290.00 each; 
fourteen—$320.00 each; fifteen—$350.00 each; 
sixteen—$380.00 each; seventeen—$410.00 each ; 
eighteen—$440.00 each; nineteen—$470.00 each ; 
twentieth and succeeding—$500.00 each. Filing 
fee—50¢ for each store, annually. 

Payment of Tax—To the Commissioner of Finance 
on or before Jan. 1, annually. 


Legal Citation—Chap. 207, L. 1929 (Chap. 76, 
a Stats., 1929 Supp.: Chap. 3, Burns’ Stats. 
1933). 


Rate of Tax—First store—$300.00; second to fifth | 


—$10.00 each; sixth to tenth—$20.00 each; 


eleventh to twentieth—$30.00 each; twenty-first | 
Filing fee—50¢ | 


and succeeding—$150.00 each. 
for each store, annually. 


Payment of Tax—To the State Board of Tax Com- 
missioners on or before Jan. 1, annually. 


IOWA: 


Legal Citation—-Chap. 75, L. 1935 (Chap. 329 G-1, 
Code 1935).? 


Rate of Tax—First store—exempt; second to tenth 
—$5.00 each; eleventh to twentieth—$15.00 
each; twenty-first to thirtieth—$35.00 each; 
thirty-first to fortieth—$65.00 each; forty-first 
to fiftieth—$105.00 each; fifty-first and succeed- 
ing—$155.00 each. 


Payment of Tax—To the State Board of Assess- 
ment and Review, July 1, annually. 


KENTUCKY: 


Legal Citation—Chap. 26, L. 1934, First Special 
Session (Art. 12, Chap. 108, Baldwin’s Ky. 
Stats. 1936). 


Rate of Tax—First store—$2.00; second to fifth— 
$25.00 each; sixth to tenth—$50.00 each; 
eleventh to twentieth—$100.00 each; twenty-first 
to fiftieth—$200.00 each; fifty-first and succeed- 
ing—$300.00 each. 


Payment of Tax—To the Department of Revenue 
on or before July 1, annually. 


LOUISIANA: 


Legal Citation—Act No. 19, L. 1932 (Secs. 8674- 
8684, Dart’s Gen. Stats. 1932). 


Rate of Tax * *—One to ten stores *—$10.00 each; 
eleven to thirty-five—$15.00 each; thirty-six to 
fifty—$20.00 each; fifty-one to seventy-five— 
$25.00 each; seventy-six to one hundred—$30.00 
each; one hundred one to one hundred twenty- 
five—$50.00 each; one hundred twenty-six to 
one hundred fifty—$100.00 each; one hundred 
fifty-one to one hundred seventy-five—$150.00 
each; one hundred seventy-six to two hundred— 
$200.00 each; two hundred one to two hundred 
twenty-five—$250.00 each; two hundred twenty- 
six to two hundred fifty—$300.00 each; two 
hundred fifty-one to two hundred seventy-five— 
$350.00 each; two hundred seventy-six to three 
hundred—$400.00 each; three hundred one to 
four hundred—$450.00 each; four hundred one to 
five hundred—$500.00 each; five hundred one 
or more—$550.00 each. 

*See headnote above. Note that for Idaho 
the method of computation changes with the twen- 
tieth store. 

2 The provisions of this law for a graduated tax on 
gross receipts are invalid (Valentine et al. v. Great 
Atlantic & Pacific Tea Co. et al. (36), 299 U. S. 32), 
but the remainder of the law is severable and valid. 
Tolerton & Warfield Co. v. Iowa State Board of 
Assessment and Review et al. (’36), — Ia. —, 270 
N. W. 427. 

3 The statute provides that the applicable classifica- 
tion shall be determined by the number of stores 
everywhere, but the fees so found applicable shall 
be required only for the stores located within Loui- 
siana. This is valid. Great Atlantic & Pacific Tea 
Co. v. Grosjean et al. (’37), 301 U. S. 412, 57 Sup. 
Ct. 272. 

4 Since the tax is specifically imposed upon chains, 
one independent store is exempt, but in the case of 
a chain, the first store is taxable. 
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| ae of Tax—To the Collector of Revenue. 


eport on or before Feb. 1, annually. 
tance before March 1, annually. 


Remit- 


MARYLAND:® 


Legal Citation — Chap. 542, L. 1933 (Sec. 65 A, 
Art, 56, Ann. Code). 


Rate of tax—First store—exempt; second to fifth ® 
—$5.00 each; sixth to tenth—$20.00 each; 
eleventh to twentieth—$100.00 each; twenty-first 
and succeeding—$150.00 each. 


Payment of Tax—To the Clerks of Circuit Courts 
of Counties; Clerk of Court of Common Pleas 
of Baltimore City. On or before May 1, an- 
nually. 


MICHIGAN: 

Legal Citation—Act No. 265, L. 1933. 

Rate of Tax—First store—exempt; 
third—$10.00 each; fourth and fifth—$25.00 
each; sixth to tenth—$50.00 each; eleventh to 
fifteenth—$100.00 each; sixteenth to twentieth— 
$150.00 each; twenty-first to twenty-fifth— 
$200.00 each; twenty-sixth and succeeding— 
$250.00 each. 

Chain Counters—First—exempt; second to tenth— 
$10.00 each; eleventh to fifteenth—$15.00; six- 
teenth to twenty-fifth—$20.00; twenty-sixth and 
succeeding—$25.00 each. 

Payment of Tax—To the Secretary of State on or 
before April 1, annually. 


second and 


MINNESOTA: 


Legal Citation—Chap. 93, L. 1937, First Special 
Session. 
Rate of Tax—First and second stores—$10.00 each; 


third and fourth—$20.00 each; fifth—$30.00; 
sixth—$40.00; seventh—$50.00; eighth—$60.00; 
ninth—$70.00; tenth—$80.00; eleventh—$95.00: 
twelfth — $110.00; thirteenth — $125.00; four- 
teenth — $140.00; fifteenth to twenty-fifth— 
$155.00 each; twenty-sixth to thirty-fifth— 
$175.00 each; thirty-sixth to forty-fifth—$200.00 
each; forty-sixth to  fifty-fifth—$225.00 each: 
fifty-sixth to sixty-fifth—$250.00 each; sixty- 
sixth to one hundred fiftieth—$300.00 each; one 
hundred fifty-first and succeeding—$350.00 each. 


Mail Order Stores — First — $200.00; second -- 
$300.00; third—$400.00; fourth—$500.00; fifth 
—$600.00; sixth—$700.00; seventh—$800.00; 
eighth — $900.00; ninth — $1,000.00; _ tenth- 
aaa eleventh and succeeding—$1.200.00 
each, 


Payment of Tax—To the Minnesota Tax Commis 
sion on or before Jan. 20, annually. 


MISSISSIPPI: 7 
Legal Citation—Chap. 157, L. 1936. 


Rate of Tax—First and second stores—$3.00 each’, 
third to ninth—$10.00 each; tenth to fourteenth 
—$20.00 each; fifteenth to nineteenth—$30.00 
each; twenty to twenty-fifth—$75.00 each; 
twenty-sixth to thirtieth—$125.00 each; thirty- 
first to fortieth—$200.00 each; forty-first and 
succeeding—$300.00 each. 


Payment of Tax—To the State Tax Commission 
on or before Dec. 31, annually. 


MONTANA: ® 


Legal Citation—Chap. 199, L. 1937. 

Rate of Tax—General—First store—$5.00; second 
—$50.00; third—$100.00; fourth—$150.00; fifth 
and succeeding—$200.00 each. 


(Continued on page 53) 


5 There is also a ‘Traders’ License.” 


®In the calculation of the fee imposed upon each 
taxable person, all stores within the state must be 
included. Read Drug & Chemical Co. v. Claypoole 
(33), 165 Md. 250, 166 Atl. 742. 

7 There is also a ‘Merchants’ License.” 


8 An opinion of the Attorney General, January 20, 
1937, construes the rate provisions to mean that two 
stores pay $3 each, the third to ninth stores, $10 
each, etc. One independent store is exempt, but the 
first unit of a chain is taxable. 


® Not effective until January 1, 1938. Chap. 155, 
L. 1933, which is in effect until that date, levies 
taxes graduated from $2.50 on two stores or less to 
$30 on the eleventh and succeeding stores. 






























{jes the above heading, report will 
be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. Copies 
of the text of any bill reported may be 
obtained for a service charge of one dollar 
per bill. 





GEORGIA 
First Special Session 
Introductions 


The following bills affecting taxation 
have been introduced and are being con- 
sidered by the Georgia Legislature. 


Admissions Tax.—H. B. No. 44 requires 
a tax on paid admissions to places of 
amusement. To Ways and Means Com- 
mittee. 


Ad Valorem Taxes.—H. R. No. 46 pro- 
poses to the qualified voters of the State 
for ratification or rejection an amend- 
ment to the Constitution for exemption of 


all ad valorem taxation, except special 
assessment and taxation for existing 
bonded indebtedness. To Constitutional 


Amendments No. 1. 

H. B. No. 226 amends the Code of 1933, 
authorizing and empowering the Governor 
and the Comptroller General to levy and 
assess annually ad valorem taxes, and 
limits the rate maximum to one mill. To 
Ways and Means Committee. 

S. B. No. 33 limits the levy on ad valorem 
taxes to two mills. To Finance Committee. 


Alcoholic Beverage Control Act.—H. B. 
No. 196 provides for the control, manufac- 
ture, importation, distribution and sale of 
spirituous liquors in original and unbroken 
packages. To Temperance Committee. 


Chain Stores—H. B. No. 
the Chain Store License Act. 
and Means Committee. 


221 amends 


To Ways 


Chain Theater Tax.—H. B. No. 11 im- 
voses a tax on chains of theaters gradu- 
ated from $2 on the first to $200 on each 
over 16 in the chain. To Ways and Means 
Committee. 

Cigarette Tax.—H. B. No. 142 amends 
the Code of 1933 so as to levy a tax on 
sales and the use of cigars and cigarettes. 
To Ways and Means Committee. 

County Taxes.—H. B. No. 114 amends 
Sec. 923701, Code of 1933, providing the 
purposes for which county taxes may be 
levied. To Ways and Means Committee. 

Crab Sales.—H. B. No. 121 amends the 
Act of March 24, 1937, providing for a tax 
on sales of crabs, by adding thereto the 


words “crab meat taken from” so as to 
provide the tax therein imposed on crabs. 
To Conservation Committee. 


Drug Stores.—H. B. No. 217 amends 
Title 84, Code of 1933, by providing for 
the regulation, license and registration of 
businesses of drug stores and pharmacies. 
To State of Republic Committee. 


Fairs Tax.—S. B. No. 18 amends the 
Tax Act of 1935 by reducing the tax to the 
sum of $25 on county or municipal fairs. 
To Finance Committee. 

Fire or Theft Insurance Tax.—H. B. No. 
83 imposes a tax on fire or theft insurance 
policies. To Ways and Means Committee. 


1937 Sessions of State Legislatures 


Jurisdiction Convened 


Adjourned Jurisdiction Convened Adjourned 
Alabama (2nd Sp.) Nov. 23, ’36 Feb. 26 Nebraska .......... Jan. 5 May 15 
Arizona a eer Jan. 11 Mar. 13 Nevada ... aie Tan. 18 Mar. 18 
“ (st. ae May 10 May 29 New Hampshire bea me Wo « asheae: * 
= of 3. ae une 2 June 22 Wew Jersey ............. Jan. 12 Dec. 20 
ie (Sed Sp.) ..... uly 22 Aug. 4 New Mexico ...... . Jam. 12 Mar. 13 
oe, ee an. 11 Mar. 11 New York reese Jan. 6 May 7 
oo eae Jan. 4 May 28 eo Gist Sod....... Fe Hess, 
MM, soi ce eisisisians Jan. 6 May 14 North Carolina ven, Se © Mar. 23 
Connecticut ........... Jan. une 9 North Dakota ao. on 5 Mar. 5 
Delaware (1st Sp.)...... Dec. 28,°36 Jan. 5 “(ist Sp.) Mar. 8 Mar. 10 
_ a So EI Jan. Apr. 21 Ohio So a ees Jan. 4 May 10 
vd (2nd Sp.) .... May 18 May 18 — > eee June 21 pw #e 
een Apr. 6 June 4 “(2nd Sp.) oo 
Georgia (Sp.) ......... i 11 Jan. 22 Oklahoma .. ene 5 May 11 
«a “hi ae an, 25 Mar. 25 Oregon once s ee 2 Mar. 8 
id Gat Sa.)...... Row eae Pennsylvania .......... an. 5 June § 
SLOPE ASE — 4 Mar. 6 Rhode Island Sse Apr. 24 
Illinois ... Se une 30 South Carolina ......... Jan. 12 May 21 
Indiana Sate acetone an. 7 far. 8 South Dakota — i o Tae 5 Mar. 5 
RARE ARES ye pee eee = an. 11 Apr. 20 Tennessee .. are an 4 May 21 
OSS an. 12 Apr. 2 - (2nd Sp.) . Oct. 11 Oct. 30 
Kentucky (4th Sp.)..... Dec. 23,°36 Jan. 16 . - (3rd Sp.) Nov. 3 Nov 19 
PE sisititeeedn ced eeews —meeieeme oases ... i ; an. ay 22 
Maine ; Jan. 6 Apr. 24 = (1st Sp.) eae May 27 June 25 
= let Ga ...... Oct. 26 Oct. 29 “ (2nd Sp.) . ; Sept. 27 ct. 26 
es Jan. 6 Apr. 5 Ne area re ar ee an. 11 Mar. 11 
« (te Ze.)...... aoe May 6 EE ee: an. 6 Apr. 10 
Massachusetts ......... an. 6 May 29 Virginia (ist Sp.) aru ec. 14,’36 Jan. 11 
Michigan ee an. 6 July 30 Wastimenom .. .....5.-2. yan. 11 Mar. 12 
” (ist Sp.)..... July 30 Aug. 11 West Virginia ...... an. 13 Mar. 13 
a an. 5 pr. 22 Wisconsin Wa nee _ 13 July 2 
ad (1st Sp.) May 24 July 23 (1st Sp.).... Sept. 15 ct. 16 
OS Ea an. 6 June 8 Wyoming ....... Jan. 12 Feb. 20 
ES cca ciwcaee eae  <amuperanie * Prorogued Aug. 20, 1937 until Dec. 28, 1938. 
OS eer Jan. 4 Mar. 5 **Prorogued on July 24; to reconvene Dec. 31, 1938. 
+ No session in 1937. 
Canada 
Jurisdiction Convened Adjourned Jurisdiction Convened Adjourned 
Dominion Parliament. .. 7. 14 Apr. 10 ee Mar. 2 Apr. 17 
| SESS eb. 25 Tune 17 Ontario ci seswcs a. 2S Mar. 25 
British Columbia ....... Oct. 26 Dec. 10 sa iat Se)...<... Dec. 1 Dec. 3 
Manitoba .............. Feb. 18 Apr. 17 Prince Edward Is. ..... Mar. 22 Apr. 16 
- (tat So.)....... Bee § ave — - ; Feb. 24 May 27 
New Brunswick ........ Feb. 18 Apr. 2 askatchewan . . Feb. 11 Apr. 16 
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January, 1938 


Fishing Boat Licenses.—H. B. No. 122 
amends the Code of 1933, relating to li- 
cense fees on commercial fishing boats. 
To Game and Fish Committee. 


Forest Fire Protection—H. R. No. 28 
and S. R. 12 propose to the qualified voters 
of the State for ratification or rejection an 

amendment of Art. 7, Sec. 6, Par. 2, of the 
Constitution giving the right to any county 
to levy a tax for the purpose of providing 
forest fire protection and for the further 
conservation of natural resources. To 
Constitutional Amendments No. 2. 


Homesteads.—S. B. No. 2 exempts home- 
steads up to $2,000. Passed both Houses. 


Income Tax.—H. B. No. 73 amends an 
Act approved March 30, 1937, known as 
the “Income Tax Laws Amended,” by 
striking from Sec. 2 on page 116, L. 1937, 
the following language to wit: “Each and 
every individual subject to file a return as 
provided by this Act shall pay a minimum 
tax of $2.00 whether such return shall show 
any liability for tax on its net income as 
disclosed in the return.” To Ways and 
Means Committee. 

H. B. No. 81 amends Title 92, Div. 1, 
Part 9 of the Code of 1933, as amended 
by the Act of March 26, 1935 as further 
amended by Act of March 30, 1937, by 
amending Chap. 92-31 relating to the 
imposition, rate and computation of tax. 
To Ways and Means Committee. 

H. B. No. 101 amends Title 92, Div. 1, 
Part II of the Code of 1933 relating to 
income taxes. To Ways and Means Com- 
mittee. 

S. B. No. 19 provides that the amount 
of all income taxes paid by a citizen of 
Georgia to the Federal Government shall 
be allowed as a deduction from income tax 
due and payable to the State of Georgia. To 
General Judiciary Committee No. 2 


Indigent Sick Tax Levy.—S. R. No. 11 
proposes an amendment to the Constitu- 
tion, Art. VII, Sec. VI, Par. II, permitting 
the Legislature to delegate to any county 
the right to levy a tax for the purpose of 
furnishing medical care to the indigent 
sick. To Hygiene and Sanitation Com- 
mittee. 


Inheritance Tax.—H. B. No. 51 imposes 
an estate or inheritance tax. To Ways and 
Means Committee. 


Intangibles Tax.—H. B. No. 26 classifies 
intangible property for taxation and im- 
poses a tax on each classification. Bank 
deposits and margin accounts taxed at 50¢ 
per $1,000; all other intangibles at the rate 
of $3 per $1,000. Tax in lieu of all others. 
To Ways and Means Committee. 


Liquor Tax.—H. B. No. 85 raises revenue 
for the benefit of the common schools of 
the State, assists marketing of State- 
grown fruits, grapes, berries and other 
larm products, and permits the manufac- 
ture of spirituous and distilled spirits. To 
Temperance Committee. 


Malt Beverages.—H. B. No. 229 amends 
the Malt Beverage Act of 1935, and acts 
amendatory thereof, providing for the li- 
censing of the business of manufacturing 


and dealing in malt beverages and impos- 


ing excise taxes thereon. 
Committee No. 1. 





























the amount due the State under the provi- 
sions of the Motor Vehicle Carriers for Hire 
Tax Act of March 31, 1931, as amended, 
and authorizes the Comptroller General to 
collect all taxes due the State. 
mittee en Motor Vehicles. 


authorizes a refund of the unearned por- 
tion of amounts paid to motor carriers on 
an annual basis for the calendar year 1937 
as mileage tax under provisions of the 
Motor Carriers Tax Act of March 31, 1931. 
To Appropriations Committee. 








To Education 


Mileage Taxes.—H. B. No. 157 declares 


To Com- 


Motor Carriers—Tax Refund.—H. B. 79 


Motor Fuel Tax.—H. B. No. 111 amends 


Title 92, Div. 1, Part. 2, Chap. 92-14 of the 
Code of 1933 relative to motor fuels by 
striking from Par. (a) (1) of Sec. 92-1404 
the words and figures “four (4) cents per 
gallon” and substituting in lieu thereof the 
words and figures 
gallon.” 


1 “three (3) cents per 
To Highways Committee No. 1. 


Motor Fuel Tax Distribution.—H. B. No. 


40 and S. B. No. 8 provide for monthly 
distribution of motor fuel tax collections 
to counties. 
mittee No. 1. 


To Public Highways Com- 


H. B. No. 20 relates to distribution 


periods to counties of gasoline tax money. 
To Public Highways Committee No. 1. 


Motor Vehicle Licenses.—H. B. No. 3 


completely revises the license fees on mo- 
tor vehicles of all kinds. 
ways Committee. 


To Public High- 


Personal Property Exemption.—S. B. 
No. 1 exempts personal property up to 


$300. In Governor’s hands awaiting action. 


Property Taxes—Assessed Valuation.— 
H. B. No. 67 fixes, establishes and pre- 
scribes the maximum assessed valuation of 


property for ad valorem tax purposes. To 


Ways and Means Committee. 


Rolling Stores.—H. B. No. 161 provides 
for the levy of an occupation or license 


tax or fee, for State purposes, on persons 


operating or doing business from rolling 
stores. To Ways and Means Committee. 


Soft Drinks Tax.—H. B. No. 43 requires 
the use of tax paid crowns on all soft 


drinks and bottled carbonated drinks in 


the State. Repeals Sec. 92-804, Code 1933. 


To Ways and Means Committee. 


H. B. No. 53 provides for a tax on busi- 
ness of selling, manufacturing, purchasing, 
consigning, using, shipping or distributing 
“soft drinks” and syrups used in making 
“soft drinks.” 


State Tax Commissioner.—H. B. No. 27 
creates the office of State Tax Commis- 
sioner. To Ways and Means Committee. 


Stock Transfer Tax.—H. B. No. 58 pro- 
vides for a tax on stock transfers. To 
Ways and Means Committee. 


Tax Collectors—H. B. No. 65 vests in 
the tax collectors and/or tax commis- 


sioners in all counties the powers and 
duties of sheriffs in their respective coun- 


ties. To Special Judiciary Committee. 
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Tax Liens.—H. B. No. 70 relates to the 


setting apart of a year’s support under the 
present law and in particular Code Sec. 
113-1002 of the Code, 1933, to provide that 
a year’s support shall be superior to and 
shall divest all tax liens in favor of the 
State, 
political subdivisions of the State existing 
against the real or personal property set 
apart to the full extent of the value of 
such 
liens or loans. 
mittee No. 2. 


counties, municipalities, or other 


property regardless of outstanding 


To General Judiciary Com- 


Tax Receivers.—H. B. No. 133 and S. B. 


No. 31 amend the Code of 1933, by chang- 
ing the classes and amounts of commis- 
sions allowed to tax receivers and tax col- 
lectors of 
Special Judiciary Committee. 


state and county taxes. To 


Tobacco Tax.—H. B. No. 59 amends the 


tax on tobacco products imposed in 1937 
To Ways and Means Committee. 


Tobacco Tax Allocation.—H. B. No. 113 


amends the General Appropriations Act by 
allocating tobacco tax for payment of con- 
federate widows and directing methods of 
payment. 


To Appropriations Committee. 
Toilet Articles—Sales Tax.—H. B. No. 


166 levies a sales tax on tooth paste and 
other toilet articles. 


Traveling Stores.—H. B. No. 22 amends 


the act providing for veterans’ licenses. To 
Wavys and Means Committee. 


Trucks.—H. B. No. 2 repeals the Main- 


tenance Tax on buses and _ trucks. To 
Public Highways Committee No. 1. 


Vending Machines.—H. B. No. 131 pro- 


vides for the control of vending and other 
coin operated machines and punchboards. 
To Ways and Means Committee. 


H. B. No. 87 provides a tax upon the 


operation of coin or token operated vend- 
ing devices through the issuing of licenses 
to owners or lessees of such devices. To 


Ways and Means Committee. 


Approvals 


Boards of Tax Appeals.—H. B. No. 29 
authorizes cities and towns to set up boards 


of tax appeals. 


Malt Beverages.—H. B. No. 1 provides 
for a tax of $4.50 per bbl. where beverage 
sold from tap or draft and 2¢ per 12 oz. 
where sold in bottles, etc., in place of pres- 
ent excise tax. In addition the following 
license fees to be paid: breweries, $1,000; 
wholesale dealers, $500; retail dealers, $10. 
(In Governor’s hands awaiting action.) 


MAINE 
First Special Session 


The Maine Legislature, First Special 
Session, adjourned on October 29, 1937. 
The following bills have been approved. 


Approvals 


Automobile Registration Fees.—H. B. 
No. 1902 provides for a 5% reduction in 
fees for registration of motor vehicles. 
Chapter 249, P. L. 


Income Tax.—H. B. No. 1930 provides 
for the creation of a recess committee to 
study income taxes. Chapter 159, Resolves. 
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Old Age Assistance— Liquor Tax. — | 
H. B. No. 1903 provides for old age assist- 
ance and an increased educational program; 
provides for diversion of beer tax and in- 
creases the liquor tax to $2.20 a gallon. 
Chapter 105, P. & Sp. L. 


NEW JERSEY 


The 1937 Regular Session reconvened 
on November 15, 1937 and on the same day 
recessed to December 20, 1937. 

Introductions 


Property Taxes.—A. B. No. 551 corrects 


THE TAX MAGAZINE 


Intangibles Tax.—H. B. No. 768 
creases the intangibles tax rate on de- 
posits from two mills to one cent on the 
dollar. 

Liquor Taxes.—H. B. No. 748 levies a 
10% tax on spirituous liquor sold by the 
liquor department; the revenue to be al- 
located to the subdivisions where col- 
lected for use for poor relief. To Taxation 
Committee. 


No. 755 in- 


Machinery Taxes.—H. B. 


| creases the listed value of manufacturing 


Relief Levies —H. B. No. 749 permits 





the abstract of ratables sheet to conform 
to the proposed gross receipts and fran- 
chise tax on public utilities revision. 


A. B. No. 552 increases the state school 
tax from 2.75 to 2.90 mills. 


Utilities—A. B. No. 549 taxes property 
and franchises of street railway, traction, 
gas and electric, light, heat and power 
companies. 


A. B. No. 550 imposes an excise tax on 
corporations using public streets or other 
public places by franchises or permission 
of the state or municipalities, excepting 
auto buses and taxicabs. 


NEW YORK 
First Special Session 


The New York Legislative convened in 
Special Session on December 16, 1937, 
enact the New York City 
Law. The City 
Jan. 1, 1938. 


Charter becomes effective 


OHIO 


The Ohio Legislature, which had pro- | 


rogued its first special session, convened 
in second special session on November 29 
with the principal purpose of making ap- 
propriations. In meeting the necessity for 
funds with which to finance welfare relief, 
several bills involving taxation have been 
introduced. 


Second Special Session 
Introductions 


Delinquent Taxes.—H. B. No. 771 ex- 
tends the operation of the Whittemore 
Act for installment payment of delinquent 
taxes for one year to Dec. 10, 1938. To 
Taxation Committee. 


Embalming Licenses.—H. B. No. 778 
prohibits the transfer of undertaking and 
embalming licenses to non-licensed under- 
takers or embalmers. To Health Com- 
mittee. 


Excise Tax.—H. B. No. 729 levies an 
excise tax of $1 on auto tires, $1 per 
ton on steel, and 25 cents per barrel on 
flour manufactured in Ohio; to finance 
poor relief. To Taxation Committee. 


H. B. No. 741 
excise, beverage, 


the utilities 
and admissions 


re-enacts 
malt 


taxes for the benefit of the poor relief} December 31, 


fund. To Finance Committee. 


to | 
Municipal Code | 


passage of poor relief levies by majority 
vote until Dec. 31, 1939. To Taxation 
Committee. 


No. 746 ex- 
Annat Act 


Remission of Taxes.—H. B. 
tends the provisions of the 
authorizing partial remission of taxes in 
lieu of rent on premises occupied by 
|indigents from March 1, 1938 to March 1, 
1939. To Taxation Committee. 


Sales Tax—H. B. No. 760 amends the 
sales tax law to secure better collections. 
To Taxation Committee. 


Use Tax.—H. B. No. 761 includes in the 
use tax materials used in production of 
crude oil and natural gas or in floriculture. 
To Taxation Committee. 


Utilities Taxes.—H. B. No. 732 provides 
| for the re-enactment of one percent excise 
tax on public utilities to provide revenue 
for the state institutional building fund. 
To Taxation Committee. 


H. B. No. 743 authorizes local sub- 
| divisions to levy a tax of not more than 
|2% upon gross operating revenue of util- 
| ities derived from transactions within their 
| territorial limits; proceeds for poor relief. 
| To Taxation Committee. 

H. B. No. 770 levies a 2% excise tax on 
public utilities for a six months’ period in 





1938 for relief purposes. To Taxation 
Committee. 
H. B. No. 772 levies a 3% tax on con- 


sumers of public utilities for relief pur- 


poses. To Taxation Committee. 
S. B. No. 397 authorizes political sub- 





divisions to levy taxes not exceeding 2% 
on public utilities’ gross income within 
territorial limits. To Commerce and In- 
dustry Committee. 


Welfare Levies—S. B. No. 376 per- 
mits political subdivisions, upon approval 
of two-thirds of taxing authority, to sub- 
mit to electorates before December 31, 
1943, the question of statutory welfare 
levies outside the ten mills limitation upon 
a vote of majority only. 

S. B. No. 382 provides for approval 
of special levies for poor relief upon vote 
of a bare majority instead of 65%. 


H. B. No. 728 permits adoption of 
statutory relief levies outside the ten mills 
limitation upon majority vote of the elec- 
torate prior to December 31, 1939. To 
Taxation Committee. 

H. B. Nos. 733 and 734 authorize the 
| passage of levies for statutory welfare 


purposes by a majority vote prior to 
1934. To Taxation Com- 





mittee. 





in- | 


machinery and equipment from 50% to 
full value for taxation. To Taxation Com- | 
mittee. 


1938 


January, 


PENNSYLVANIA 


At the general election held on Novem- 
ber 2, 1937, the proposed amendment to 
section 1 of Article 9 of the Constitution, 
relative to income taxes, was defeated 


TENNESSEE 
Second Special Session 


The second special session of the 1937 
Legislature adjourned on October 30, 1937. 
The following tax laws were enacted: 


Approvals 


Business License Taxes Amendment of 
General Revenue Act.—H. B. No. 80, 
amends items 11, 40, 49, 60, 87 and 102 of 
the General Revenue Act. The rate on 
each barber chair is reduced from $1.50 to 
$0.75. The graduated rates, depending 
upon population, imposed by item 40 are 
made applicable to each person engaged 
in the business of a florist from a regular 
place of business. The tax on ice cream 
and frozen products does not apply to 
manufacturers of ice cream by hand power 
or the salt and ice method of freezing 
Cigarette vending machines are exempt 
from the privilege tax imposed upon mer- 
chandising vending machines by Item 60 
The tax imposed upon machines serving 
mixed carbonated drinks but not unmixed 
carbonated water is reduced from $5.00 to 
$2.50 on each draught arm. Chapter 13. 


Mortgage Tax.—H. B. No. 85, amends 
Item 96 (b). Mortgages made to secure 
loans to Rural Electric Membership Asso- 
ciation by agencies of the United States 
Government are exempt from the mortgage 
tax. Chapter 11. 


Property Tax. H. B. No. 19, authorizes 
counties having a population of not less 
than 45,805 nor more than 45,820 to levy 
a special property tax for repairing and 
maintaining public roads and _ culverts 
Chapter 2, Private Acts 1937. 


Third Special Session 


The third special session of the 1937 
Legislature adjourned on November 19 
1937. The following laws were enacted: 


Approvals 


Bicycle Dealers.—S. B. No. 70 exempts 
bicycle dealers from the privilege tax im- 
posed by Item 13, General Revenue Act. 
Chapter 14. 


Business License Taxes.—S. B. No. 7 
amends Items 4, 18, 47, 72, 75, 87, 102 of 
the General Revenue Act. The tax on an- 
tique shops is reduced. The tax on the 
business of demonstrating and selling cash 
registers, adding machines, etc., now varies 
from $50.00 to $150.00. The tax on ped- 
dlers with trucks has been reduced. News- 
papers are exempt from the tax imposed 
upon printing plants. The rates on res- 
taurants have been changed. The tax on 
a fountains is reduced. Chap- 
ter 


Fireworks.—H. B. No. 84 amends Item 
39, General Revenue Act. The tax on fire- 
works does not become effective until Jan- 
uary 1, 1938. Chapter 19. 
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Motor Vehicles—S. B. No. 2 amends 
the drivers’ license law so as to provide 
for biennial licenses instead of annual li- 
censes. Chapter 4. 


S. B. No. 58 provides that the licensing 
of motor vehicles is an exclusive State 
privilege. Chapter 18. 


Telephone and Telegraph Companies.— 
H. B. No. 66 amends Item M, General 
Revenue Act. The first $10,000.00 of gross 
receipts of telephone and telegraph com- 
panies are exempt from the 3% gross re- 
ceipts tax. Chapter 12. 


Tobacco Tax.—H. B. No. 1235, amends 
Sec. 1 of the tobacco tax law. The low 
rates imposed by Ch. 295, Laws 1937, will 
remain in effect if the total revenue col- 
lected for each semi-annual period from 
July 1, 1937 to June 30, 1938 amounts to 
$1,350,000.00. Chapter 7. 


TEXAS 


Constitutional Amendment 


The people of the State of Texas, in a 
special election held August 23, 1937, rati- 
fied House Joint Resolution No. 23, Laws 
of 1937, which amends the Constitution of 
Texas by prohibiting the assessment of 
property in excess of fair cash market 
value and allowing discounts on ad valorem 
taxes. 


PENDING STATE TAX LEGISLATION 


Second Special Session 


The Second Special Session of the Texas 
Legislature adjourned on October 26, 1937. 


The following bills have been approved: 


Approvals 


Citrus Fruits—H. B. No. 78 amends 
H. B. No. 99, Reg. Sess., 45th Legislature, 
relating to bond and license of persons 
purchasing citrus fruits. 


Insurance Companies.—H. B. No. 81 im- 
poses a 1% gross receipts tax on foreign 
mutual assessment life insurance com- 
panies. 


Livestock Commission Merchants. — 
H. B. No. 79 and H. B. No. 123 amend 
H. B. No. 659, Gen. Laws, 45th Legislature, 
Reg. Sess., relating to livestock commis- 
sion merchants. 


Narcotic Drugs.—H. B. No. 130 amends 
Sec. 3, Uniform Narcotic Drug Act so as 
to require apothecaries to obtain licenses 
before handling narcotic drugs and by re- 
ducing the license fee from $1 to 50 cents. 


Property Taxes—H. B. No. 110 permits 
councils of cities and incorporated towns 
within their discretion to act as a board 
of equalization. 
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Telegraph Companies.—H. B. No. 87 
amends Art. 709, Rev. Stats., by excepting 
certain messages from gross receipts tax 
and reducing the tax from 34% to 2%4%. 


WISCONSIN 
First Special Session 


The Wisconsin Legislature First Special 
Session adjourned on October 16, 1937. 


The following bills have been approved: 


Approvals 


Administration—S. B. No. 9 provides 
for the reorganization of certain state de- 
partments, 


Chain Store Tax.—A. B. No. 9 levies a 
tax on chain stores based on the number 
of stores in Wisconsin at the following 
rates per store: 2 to 5, $25; 6 to 10, $35; 


11 to 15, $45; 16 to 20, $55; 21 to 25, $75: 
26 or more, $100. 


Income Tax.—S. B. No. 1 relates to time 
for reassessment or additional assessment 
of income taxes; provides for compromise 
of delinquent income taxes. 


Inheritance and Gift Tax.—S. B. No. 1 
slightly extends the scope of and increases 
the rates of surtax on gifts and inherit- 
ances. 


Table of State Chain Store Taxes 


MONTANA—Continued: | 
Filling Stations and Lumber Yards—First—$5.00; | 
second—-$7.50; third—-$15.00; fourth—$22.50; | 
fifth—$30.00; sixth and succeeding—$37.50 each. | 
Wholesale Stores—$37.50 per unit. 
50¢ for each store, annually. 


Payment of Tax—To the State Board of Equaliza- | 
tion on or before Jan. 1, annually. 


NORTH CAROLINA: 


Legal Citation—Sec. 162, Chap. 127, L. 1937 (Gen- | 
Revenue Act). | 


Rate of Tax ®—First store exempt; second to fifth | 
—$50.00 each; sixth to ninth—$70.00; tenth to 
thirteenth—$80 each; fourteenth to seventeenth 
—$90 each; eighteenth to twenty-first—$100 each; 
twenty-second to thirty-first—$125 each; thirty- 
second to fifty-first—$150 each; fifty-second to 
one hundred and first—$175 each; one hundred 
and second to two hundred and first—$200 each; 


Filing fee- 





two hundred and second and succeeding—$225 


each, 
Payment of Tax—To the Commissioner of Revenue 
on or before June 1, annually. 
PENNSYLVANIA: 


Legal Citation—Act of June 5, 1937, No. 344. 
Rate of Tax—First store—$1; second to fifth—$5 
each; sixth to tenth—$10 each; eleventh to 
fifteenth—$20 each; sixteenth to twentieth—$30 
each; twenty-first to thirtieth—$50 each; thirty- 
first to fiftieth—$100 each; fifty-first to seventy- 
fifth—$200 each; seventy-sixth to one hundredth 
-$250 each; one hundred and first to two hun- 
dredth—$350 each; two hundred and first to five 
hundredth—$450 each; five hundred and first 
and succeeding—$500 each. 


Payment of Tax—To the Department of Revenue 
before June 1, annually. 


SOUTH CAROLINA: 


Legal Citation—Act No. 829, L. 1930 (Sec. 2556, 
Civil Code). 


©The statute specifically provides that cities and 
towns may levy a license tax not in excess of $50 
‘or each chain store located in such city or town, 
€xcluding the store constituting the initial exempt 
store for state purposes. 


(Continued from page 49) 


Rate of Tax—First store—$5; second—$10; third— 
$15; fourth — $20; fifth—$25; sixth — $30; 
seventh—$35 ; eighth—$40; ninth—$45; tenth— 
$50; eleventh—$55; twelfth—$60; thirteenth 
—$65; fourteenth—$70;  fifteenth—$75;_ six- 
teenth—$80 ; seventeenth—$85 ; eighteenth—$90; 
nineteenth—$95; twentieth—$100; twenty-first 
—$105; twenty-second—$110; twenty-third— 
$115; twenty-fourth—$120; twenty-fifth—$125 ; 
twenty-sixth — $130; twenty-seventh — $135; 
twenty-eighth—$140; twenty-ninth—$145;  thir- 
tieth and succeeding—$150 each. 

Payment of Tax—To the South Carolina Tax Com- 
mission on or before April 1, annually. 


SOUTH DAKOTA: 
Legal Citation—Chap. 242, L. 1937. 


Rate of Tax—First store—$1; second to fifth—$5 
each; sixth to tenth—$15 each; eleventh to fif- 
teenth—$25 each; sixteenth to twentieth—$50 
each ; twenty-first to thirtieth—$100 each; thirty- 
first to fourtieth—$200 each; forty-first and suc- 
ceeding—$250 each. Filing fee—50 cents for 
each store, annually. 

Payment of Tax—To the Director of Taxation on 
or before Jan. 1, annually. 


TENNESSEE: " 


Legal Citation—Item B, Sec. 2, Art. 2, Chap. 108, 
L. 1937 (General Revenue Act). 


Rate of Tax—First store exempt; second and suc- 
ceeding—$3 per one hundred square feet of floor 
space in each store. 

Payment of Tax—To the Commissioner of Finance 
and Taxation on or before June 1, annually. 


TEXAS: ” 


Legal Citation—Chap. 400, L. 1935, First Special 
Session. 

Rate of Tax—First store—$1; second—$6; third 
to fifth—$25 each; sixth to tenth—$50 each; 
eleventh to twentieth—$150 each; twenty-first to 

11There is also a ‘‘Merchants’ License Tax.” 

2 The validity of this law was sustained by the 

| Texas Supreme Court, December 1, 1937, after ex- 
tended litigation. 





thirty-fifth—$250 each; thirty-sixth to fiftieth— 
$500 each; fifty-first and succeeding—$750 each. 
Filing fee—50 cents for each store, annually. 


Payment of Tax—To the Comptroller of Public 
Accounts on or before December 31, annually. 


VIRGINIA: 


Legal Citation—Chap. 137, L. 1934 (Sec. 188, Tax 
Code). 

Rate of Tax—Wholesalers’ * purchases to $10,000 
—$50; purchases of $10,000 and over—$50 plus 
13 cents per $100 on excess over $10,000. 


Payment of Tax—To the Commissioner of Revenue 
or county on or before January 10, annually. 


WEST VIRGINIA: 
Legal Citation—Chap. 36, L. 1933. 


Rate of Tax—First store—$2; second to fifth—$5 
each; sixth to tenth—$10 each; eleventh to 
fifteenth—$20 each; sixteenth to twentieth—$30 
each; twenty-first to thirtieth—$35 each; thirty- 
first to fiftieth—$100 each; fifty-first to seventy- 
fifth—$200 each; seventy-sixth and succeeding— 
$250 each. Filing fee—50 cents for each store, 
annually. 


Payment of Tax—To the State Tax Commissioner 
on or before Jan. 1, annually. 


WISCONSIN: 


Legal Citation—Chap. 12, L. 1937, First Special 
Session (Sec. 76.75 Wis. Stats.). 

Rate of Tax—First store exempt; second to fifth— 
$25 each; sixth to tenth—$35 each; eleventh to 
fifteenth—$45 each; sixteenth to twentieth—$55 
each; twenty-first to twenty-fifth—$75 each; 
twenty-sixth and succeeding—$100 each. 


Payment of Tax—To the Wisconsin Tax Commis- 
sion on December 31, annually. 


13 Wholesalers are required to secure a license at 
the above fees for every distributing house or place 
in the state other than the house or place of manu- 
facture. 

Retailers’ taxes upon sales, also imposed by Sec. 
188, are not generally considered to be chain store 
taxes. 
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Tax Limitations 
(Continued from page 18) 


County Tax Limitations 


S PREVIOUSLY mentioned in this discussion, 

certain tax limitations have been adopted for 
specific county functions. Those limitations which 
apply to Los Angeles County, together with the cur- 
rent tax rate, are as follows: 


Maximum 1936-37 
Purpose Tax Limit Tax Levy 
Blind Aid ..... sie $ .02 $ .0126 
Exploitation 04 .0201 
Exposition 04 no levy 
Highway Maintenance 10 no levy 
Comfort Stations 05 .0001 
1915 Bond Act no limit 002 
Salaries no limit .70 
Farm and Hospital 
Interest and Sinking ° 0152 
Hall of Justice 
Interest and Sinking ’ .0061 
Total $1.27 


City Tax Limitations 


ANY California cities are limited by provisions 

in their home rule charters to a maximum tax 

rate for general operations ranging from $1.00 to 
$1.50 per $100 of assessed value. 

In the case of the City of Los Angeles, the limit 


is $1.25, which rate is further limited as set forth 
below: 








Maximum 1936-37 

Purpose Tax Limit Tax Levy 
Library $ .07 $ .07 
Park .07 07 
Playground O4F 04 
Permanent Improvements .06 .06 
All Other Departments 1.01 1.01 
Total General Purpose Limit $1.25 $1.25 
Fire and Police Pensions no limit .08 
General Bonds ins 21 
Harbor Bonds KK 06 
Total $1.60 


CITY AND COUNTY TAX LEVIES 
ASSESSED AGAINST 


LOS ANGELES CITY TAXPAYERS 
1924-1925 TO DATE 
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BUREAU OF BUDGET AND EFFICIENCY 





* Under the provisions of Section 3714 of the Political Code, the 
county may levy up to 75 cents on each $100 of assessed value for 
interest and sinking fund requirements for general obligation bonds. 

+ Increased from $.04 to $.06 without changing the maximum total 
of $1.25 by charter amendment at an election held April 6, 1937. 

** Charter limitation for general purpose bond indebtedness is three 
per cent of the total assessed value of the city. 

*** Charter limitation for revenue bond indebtedness is twelve per 
cent of the total assessed value of the city. 
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Los Angeles City and Los Angeles 
County Tax Levies 


COMPARISON of Los Angeles City and Los 

Angeles County tax rates and tax levies at five- 
year intervals since 1924-25, and for the past three 
fiscal years as assessed against Los Angeles City 
taxpayers is as follows (amounts less than $1,000 
not shown) : 


Fiscal Assessed County County 
Year Value City Rate City Levy Rate Levy 
1924-25 $1,631,923,000 1.63 $22,408,000 -68 $ 9,348,000 
1929-30 2,089,174,000 1.63 30,583,000 .88 16,511,000 
1934-35 1,318,712,000 1.68 18,873,000 1.20 13,480,000 
1935-36 1,273,754,000 1.63 20,762,000 1.19 15,157,000 
1936-37 1,267,139,000 1.60 20,274,000 1.27 16,092,000 


The Tax Burden and the National Income 
(Continued from page 15) 


3. Taxes may be collected for outlays that, by 
the accepted criteria of economic or social profit- 
ability, prove less productive than alternative ex- 
penditures. This is probably what is meant by 
“luxury” spending. 


4. Alterations, especially declines, in the price 
level are not accompanied by equal adjustments in 
public expenditures and tax collections, thus giving 
rise to situations described in (3) above. 


5. Tax policy may alter the attractiveness of vari- 
ous types of activity. There is no reason to believe 
that tax receipts balance or offset the consequent 
effects on production. The writer knows of no 
method of determining whether the benefits from 
tax policy to one line of economic activity equal, 
exceed, or fall short of the hindrances to another. 
This burden can hardly be related to the national 
income. 


6. Extensive changes can result from variations 
in the public debt, but these changes depend upon 
other factors of the economy and may be burden- 
some or just the opposite. 


7. An algebraic method has been suggested that 
may prove helpful in relating what might be true 
“tax burden” with the total national income. 


Effects of the Corporation Surtax 
(Continued from page 23) 


One of two things, I believe, is certain—either a 
permanent tax commission will be formed or a new 
political party will be born, known as the tax party. 
If the tax rate remains high and overlapping of taxes 
is not remedied, history will repeat itself and result 
in some sort of major tax rebellion. The burden of 
taxation has become too heavy and when a tax pol 
icy borders on confiscation and gives rise to the large 
number of court cases now pending, it is time to 
take inventory and see if we are not unwittingly 
fostering discontent and disregard for private prop- 
erty and initiative. 
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The Taxation of Invested Capital 


(Continued from page 9) 


level of the rate zone. If the rates could be in- 
creased without encountering elastic demand and 
checking consumption, all well and good. Other- 
wise the net income tax even here would rest defi- 
nitely where first placed. 

Commodity taxes have not been explicitly men- 
tioned thus far and merely a word with respect to 
them is here appended to the discussion. A tax upon 
a commodity which raises its price may in a sense 
be said to constitute a tax upon the capital invested 
in its production. Presumptively the increased price 
reduces consumption dependent upon the degree of 
elasticity of demand. The rate of return upon the 
invested capital is then perforce diminished. Capital 
will then tend to leave such field, other things equal, 
which will in turn increase the supply of capital 
along other lines thus tending to lower the rate of 
return in these untaxed or relatively undertaxed 
fields. Hence once more we come back to the con- 
clusion that a tax upon some capital tends eventually 
to be a tax upon all capital. 


Some Conclusions 


VEN though taxes may be said to be completely 

shifted, that fact does not provide escape from 
all of the consequences or repercussions of taxation. 
The business concern, for instance, which is able to 
shift all of certain taxes in higher prices to con- 
sumers, finds that the volume of business done has 
meanwhile diminished because of the very fact of 
the higher prices and that consequently net income 
available for distribution to investors in the enter- 
prise is less than it would have been without the 
tax. In the event the tax is not shifted, various 
adjustments may take place in the effort to re- 
establish the enterprise upon as effective a footing 
as possible in view of the tax. Various technical 
changes in production may occur, wages may be re- 
duced, raw materials purchased at lower prices if 
possible, the financial structure reorganized so as 
to reduce fixed charges, the form of the business or- 
ganization changed, mergers or combinations ef- 
fected, etc. These changes in turn will set in operation 
still further attempts at adjustment on the part of 
those affected whether laborers, material producers, 
investors, or others. These endless ramifications 
are impossible to trace. All that can be hoped for 
is the establishment of a tax structure that will have 
the least possible disturbing or retarding conse- 
quences to our economic system. 


With this thought in mind certainly unjust double 
taxation of capital investments whether by the same 
or by competing jurisdictions should be avoided as 
well as excessive taxation due to fundamental causes 
which should be courageously controlled; there 
should be no indiscriminate nor immoderate levy 
upon business net income without regard to the 
effects of such a policy upon the several shareholders 
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in the enterprise; perhaps in property levies there 
should be adjustment of assessments and’ burdens 
more nearly in accord with market values of prop- 
erties and income from them although this does not 
necessarily dictate in this country a move from our 
traditional basis of levy upon capital value to levy 
upon annual income value as employed elsewhere; 
nor perhaps should there be pursued too vigorous 
a policy in taxation of undistributed surplus for fear 
of depleting reserves for maintenance and better- 
ment. Constructively, the taxing power may be em- 
ployed to contribute to the achievement of certain 
desirable ends such as, for example, the stabilization 
of industry. If this could be accomplished it would 
prove of immeasurable benefit to the investor and 
taxation would have done something more than 
merely to take and not to give. A tax upon excess 
profits has possibilities in this direction as David 
Friday has shown in his memorandum on taxation 
and economic stability.7* We may conclude with 
him that “The usual dictum with respect to taxes 
has been that they should be so levied as to do the 
least possible injury to industry. Our generation 
is bound to find that generalization quite inadequate 
for its ambitions. What we are asking ourselves is 
how taxes can be levied in such manner as to confer 
an actual benefit upon industrial society. The bene- 
fit which we want most just now is stability.” 





14David Friday, “Taxation and Economic Stability,’’ Research Mem- 


orandum: Industry and Trade, (Social Science Research Council, De- 
cember, 1932). 
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Sales, Business and Use Taxes 
in New York 


(Continued from page 26) 
4. The utility tax from sales or services of the 
utility corporations, has brought in an annual rev- 


enue of about $18,000,000. 


Changes Suggested 


fh following changes are suggested: First, that 
certain utility corporations, whose rates are 
regulated by contract with the city or by the Public 
Service Commission, cannot pass the tax to their 
patrons, and should be taxed at a lower rate or 
exempted. In the case of local transit companies, 
where the ratio of net income to gross receipts is 
much less than other utilities, it is a great hardship. 
And while the tax has been sustained as Constitu- 
tional, the New York Court of Appeals has said, 
“The remedy, if needed, lies not with the judiciary, 
but with the legislature.”4* Many states imposing 
sales taxes, exempt local transit corporations from 
the tax, or impose a lower rate ;"” 

Second, that a more equitable segregation or appor- 
tionment of sales made to, or personal property 
consumed by, a foreign corporation having a principal 
financial office in the city, and using such property 
at its various branches outside of the city or state ; and 

Third, that a clearer statement be made in the 
local law as to when receipts from intangibles are 
taxable. 


Will the Emergency Sales 
Taxes Be Repealed? 


N this connection, the New York State Tax Com- 
mission states, in its last annual report: “There 
is no genuine basis for hope of decreased taxation 
in the approaching decade,” (page 7 of the 1935-1936 
report), and further, “the tax burden will increase in 
the next few years rather than decrease” (page 27). 
The Connecticut State Tax Commission and the 
Rhode Island Commission, in their annual reports, 
both stress the need of additional taxes to relieve 
real estate taxation. 

The New Hampshire State Tax Commission states 
“that we must have either income or sales tax. We 
think that without this new revenue, it will be im- 
possible to look forward to any decrease in taxes” 
(page 6, 1936 report). 

Generally speaking, sales taxes have now been 
adopted by one-half of the states of the United 
States, and there is little doubt that there will be an 
accession to this number. 

The New York City Sales Taxes, yielding approx- 
imately $72,000,000, compare favorably with the 
sales taxes of California, earning about the same 
amount at the three percent rate. 


Should There Be a Federal Sales Tax? 


SSUMING that Congress would find it expedient 
to enact a federal sales tax, it would be 
opposed to our political philosophy of local self gov- 


1 New York Rapid Transit Co. v. City of New York, 275 N. Y. 258, 
luly, 1937. 

12See sales tax laws of Iowa, Colorado, Oklahoma, North Dakota, 
South Dakota, et al. 
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ernment, and might be followed by taking over our 
state system of corporate taxation. The central gov- 
ernment would then gradually appropriate all the 
taxing functions of the modern Fascist state. 





The Legal Monstrosity of 
Double Domicile 


(Continued from page 33) 


will urge that that is not now possible. I am not so 
sure of that, but if it is not now possible it certainly 
could be made possible, if all the states desire it. 
In other words, once remove each state from what 
seems to me to be a petty platform and elevate it to 
the higher plane of regarding the question as a na- 
tional problem, then we arrive at the second question 
which stands in the way. 


This second question relates to whether the fed- 
eral courts now have jurisdiction to try cases of 
disputed domicile and if they have, whether their 
process will run so as to bring within the forum of 
the particular federal court all the necessary par- 
ties. I think that if our present laws are so impo- 
tent that an important question like conflicting 
claims of domicile cannot be tried out in one tribunal, 
then our laws should be amended. 


If we throw up our hands and say that it is not 
possible to have adjudicated in a competent court 
having power to issue process sufficiently wide to 
bring in all the interested parties, then inevitably we 
must change our concept, centuries old, of domicile. 
No longer will the law be that a man can have only 
one domicile, but the law will be that he can have 
as many domiciles as there are different state courts 
which undertake to try out the question. This is the 
condition which exists today and it is a shocking con- 
dition. If the concept of domicile is thus changed 
so that a man can have domiciles in every state 
where a state court has adjudicated the question, 
then what becomes of the decision of the United 
States Supreme Court that only the state of domicile 
has the power to tax the transfer of intangibles in 
a death tax case?” Necessarily this doctrine laid 
down by the United States Supreme Court must dis- 
appear if this new concept of domicile persists. Can 
it not be fairly said that if the United States Supreme 
Court’s decision is meaningless and an individual can 
have any number of domiciles, limited only by the 
number of states that try out the question independ- 
ently, the law of domicile is thereby plunged into an 
unthinkable chaos of confusion? 

Virgil’s “Monstrum Horrendum” was no more 
misshapen and terrifying than the “Monstraom 
Horrendum” of Double Domicile. 

I respectfully submit that the only satisfactory 
solution of the problem is that there shall be in our 
country a court in which disputed cases of domicile 
shall be tried out and whose jurisdiction shall be 
sufficiently broad to bind all persons properly inter- 
ested in the question. 

"3 First National Bank of Boston v. Maine, 284 U. S. 312: Beidler v 


South Carolina Tax Commission, 282 U. S. 1; Baldwin v. Missouri, 281 
U. S. 586; Farmers’ Loan & Trust Co. v. Minnesota, 280 U. S. 204. 
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Court Decisions 
U. S. Supreme Court 


Inheritance Tax—Double Domicile—Fourteenth Amend- 
ment—Erroneous Court Decisions—Interpleader Act.— 
Executor sought to interplead the inheritance tax officials 
of both California and Massachusetts in the Federal Dis- 
trict Court to determine to which state the inheritance 
tax on intangibles should be paid, both states claiming that 
decedent was last domiciled within their state boundaries 
and thus claiming the right to assess inheritance taxes on 
decedent’s intangibles. Said the court: ‘“Petitioner’s con- 
tention is that here the prospective official action of 
respondents [state tax officials] involves a threatened viola- 
tion of the Constitution for which state law can afford no 
sanction. . . . Since the proposed action is the performance 
of a duty imposed by the statute of the state upon state 
officials through whom alone the state can act, restraint 
of their action, which the bill of complaint prays, is re- 
straint of state action, and the suit is in substance one 
against the state which the Eleventh Amendment forbids.” 

The possibility that courts of different states may come 
to opposite conclusions as to the domicile of a decedent 
for inheritance tax purposes is not unconstitutional. The 
Federal Constitution does not guaranty the correctness of 
the decisions of the various courts. It does, through the 
Fourteenth Amendment, guarantee everyone due process 
of law. So long as there has been no violation of a com- 
plainant’s rights under that Amendment, he cannot com- 
plain, even though the courts may, in their decisions, be 
erroneous. 

“We do not pass on the construction of the Interpleader 
Act or its applicability in other respects.” 


The Supreme Court’s prior decision in City Bank Farmers’ 
Trust Co. v. Schnader, 291 U. S. 24, was distinguished. 

Affirming the decision of the U. S. Circuit Court of Ap- 
peals, First Circuit, 89 Fed. (2d) 59.—U. S. Supreme Court, 
in Worcester County Trust Co., Exr. v. Riley, Controller of 
the State of California et al. No. 34, October Term, 1937. 


Stock Dividends under 1928 Act.—On authority of Hel- 
vering v. Gowran the Court holds that a dividend in pre- 
ferred stock on common was not taxable under the 1928 
Act. 

While a decision of the Board may be sustained without 
cross appeal although it rested on an erroneous ground, 
the Commissioner could not without cross appeal, attack 
the judgment of the Board on an issue which it decided 
against him, by raising a new issue on taxpayer’s appeal 
from its decision. Two dissents. 

Court refuses Commissioner’s request, no good reason 
being shown, and Commissioner having acquiesced in the 
Roard’s decision. 

Affirming Circuit Court of Appeals for the Second Cir- 
cuit, 88 Fed. (2d) 3—U. S. Supreme Court, in Guy T. Hel- 
vering, Commissioner of Internal Revenue v. Annie M. 
Pfeiffer. No. 29, October Term, 1937. 


Transferee Liability—Right to Contribution. —One trans- 
feree was assessed and paid the entire tax liability of a 
liquidated corporation in which he was one of several 
stockholders. The Court holds that he has a right to sue 
for contribution by the other stockholders, such right aris- 
ing under the general law. 


Reversing decision by the Court of Appeals for the Third 
Circuit, 88 Fed. (2d) 958—U. S. Supreme Court, in Phillips- 
Jones Corp., et al. v. C. S. Parmley et al. No. 45, October 
Term, 1937. 


Appellate and Lower Courts 


Bankruptcy—Petition to Review Referee’s Order.— 
Where the referee disallowed the Government’s claim for 
taxes and denied a petition to review a denial of a motion 
to reopen, the petition for rehearing having been filed more 
than 10 days after the denial of the motion to reopen, such 
review is barred under Bankruptcy Rule 23, requiring a 
petition for review to be filed within 10 days of service 
upon the adverse party. Furthermore, the Government was 
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guilty of laches in allowing six years to elapse without 
proceeding with its review.—U. S. District Court, Eastern 
Dist. of New York, in In the Matter of Frank Auditore, 
Bankrupt. In Bankruptcy No. 12788. 


Basis of Stock after Transfer.—In order to determine 
whether or not petitioner may use a stepped-up basis for 
stock acquired and disposed of during the fiscal year ended 
April 30, 1930, the Court remands the case to the Board 
with directions to make findings as to the intent and pur- 
pose of two transfers made to petitioner by different per- 
sons at an interval of five weeks, and to render such 
decision as the facts may warrant. 


Reversing. Board of Tax Appeals decision, 33 BTA 30, 
Dec. 9070.—U. S. Circuit Court of Appeals, Ninth Circuit, in 
Von’s Investment Company, Ltd. v. Commissioner of Internal 
Revenue. No. 8154. 


Capital-Stock Tax under NIRA—Community Welfare 
Association—Tax Status.—Plaintiff, as a civic league oper- 
ated exclusively for the promotion of social welfare was 
exempt from income tax under section 231(8) of the 1921 
Act. The Government contended that section 231 (8) was 
amended by the 1924 Act (continued in subsequent Acts) 
to the effect that exemption of civic leagues and associa- 
tions of employees was dependent upon the net earnings 
being devoted exclusively to charitable, educational, or 
recreational purposes. The Court holds that the amend- 
ment with reference to the use of the earnings affected only 
associations of employees, and not civic leagues operated 
exclusively for the promotion of social welfare. Conse- 
quently, the plaintiff was exempt from income tax under 
section 103/8) of the 1932 Act and section 101(8) of the 
1934 Act and therefore exempt from capital-stock tax under 
section 215(c)1 of the NIRA.—U. S. Circuit Court of Ap- 
peals, First Circuit, in Hanover Improvement Society, Inc., 
v. Peter M. Gagne, Collector. No. 3261. October Term, 1937. 


Claim against Bankrupt—Proof.—An assessment for 
stamp tax liability, under the 1928 and 1932 Acts, was made 
after taxpayer was adjudicated a bankrupt. Where the 
proof of claim is found sufficient, but testimony indicates 
that no proof has been made of the exact amount of tax 
due, the Government’s claim may be denied.—U. S. District 
Court, Eastern Dist. of Pennsylvania, in In re Evo-Graphic 
Corporation. In Bankruptcy, No. 17092. 


Community Income—Suit for Refund—Extent of Tax- 
payer’s Burden.—In January, 1931, the Supreme Court 
sanctioned division of community income in California. a 
controversy existing since July, 1927. On March 14, 1932, 
one day before the statutory period for assessment had run 
against 1928, taxpaver, who had filed a separate return, filed 
claim for refund, alleging for the first time, that his return 
included community income which should have been divided 
between himself and his wife. The Government’s conten- 
tion that taxpayer is estopped from recovery is denied, it 
being shown that (1) the Government had 14 months to 
reaudit the return of taxpayer’s wife before the statutory 
period for assessment expired; (2) the fact that taxpayer 
returned the entire amount in his separate return was not 
a representation that the income was not community in- 
come; and (3) the Government failed to sustain the burden 
of proof that it was adversely affected by any “wrongful 
misleading silence” on the part of the taxpayer. 

Without deciding whether, upon the facts, taxpayer 
waived the deficiency notice required by statute, the Court 
holds that “It is fundamental that in an action to recover 
taxes already paid, a taxpayer must show that the taxes 
are not justly owing to the Government.” On the record, 
taxpaver is entitled to a refund of that portion of the 
amount collected which represented his wife’s share of the 
1928 community income. 


Reversing District Court decision, 17 Fed. Supp. 229.— 
U.S. Circuit Court of Appeals, Ninth Circuit, in William 
C. Van Antwerp v. United States of America. No. 8436. 


Consolidated Return in 1926—Loss Claimed for Em- 
bezzlement.—A merger of two banks, B and C, in 1926 was 
such that neither’s assets were wholly taken over by the 
other. B’s shareholders received certain of its assets which 
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were in excess of its required contributive share, and C’s 
shareholders provided additional assets in order to reach 
its required amount. Where the merger is held not to 
have constituted a consolidation, C’s claimed loss from an 
embezzlement discovered in 1926 is not an allowable de- 
duction in a consolidated return for 1926, It is held further 
that inasmuch as, due to the embezzlement, C’s share- 
holders were required to contribute additional assets to 
the merger, “What it [C] lost of its assets through its of- 
ficer’s defalcation was suffered by its shareholders.’ ’—U. S. 
District Court at Knoxville, Tenn., in Herbert Pearson, Re- 
ceiver, Holston-Union National Bank of Knoxville, Tenn. v. 
United States of America. Law No. 2419. 


Director’s Loss—Purchase of Bonds above Market Value 
—Deductibility—In 1931, the directors of a bank which was 
in financial difficulties purchased certain bonds from the 
bank at cost. Plaintiffs’ decedent, a stockholder and di- 
rector, bought bonds of a market value of $5,550 for $25,000, 
and gave his demand note, amply secured, in payment there- 
for. The investments of the stockholders in the bank be- 
came worthless in 1932, and decedent, reporting on the 
cash basis, deducted $19,450 ($25,000—$5,550) from his 1932 
gross income. Decedent died in 1934 and subsequently, 
his executors paid the note. The Court holds that the 
controlling issue is the status of the bonds in 1932, and 
disallows the deduction inasmuch as there was no evidence 
that the bonds were sold, disposed of, or became worth- 
less in 1932.—U. S. District Court, Dist. of Connecticut in 
John F. Jenkins and The Union and New Haven Trust Com- 
pany, Exrs., under the Will of Leonard A. Jenkins v. A. Don 
Bitgood, Formerly Acting-Collector of Internal Revenue. Law 
No. 3881. 


Estate Tax—Claims—Deductibility.— I Jecedent, a resident 
of Pennsylvania, died on April 12, 1932, leaving an estate 
whose deductions exceeded assets, ‘excluding some $269,000 
in insurance which was not subject to claims against the 
estate. It is held that in computing the net estate, valid 
claims are deductible in full, such deductions not being 
limited to the assets available for payment of the claims. 
—U. S. District Court, Eastern Dist. of Pennsylvania, in 
Joseph R. Wainwright and The Pennsylvania Company for In- 
surance on Lives and Granting Annuities, Admrs., Estate of 
Clement R. Wainwright, Deceased v. William J. Kyle, Formerly 
Acting-Collector of Internal Revenue. No. 19160. December 
Term, 1935. 


Estate Tax—Claims Against Estate—Transfers to Edu- 
cational Corporation.—A claim based upon a contractual 
promise, partially executed, to transfer an amount to an 
educational corporation, was not incurred for an adequate 
and full consideration in money or money’s worth and was 
not deductible under Sec. 303 (a) (1) of the 1926 Act. The 
Court sustains the Board in holding (in part) as follows: 


Payments made as follows pursuant to promises of the 
decedent were not payments of claims based upon adequate 
and full consideration in money or money’s worth: (a) 
Amounts paid by an executor pursuant to decedent’s 
promise to contribute for two years to an educational cor- 
poration; (b) amounts paid pursuant to decedent’s promise 
to contribute a certain sum annually toward the salary of 
a man to be employed as a director of art by the Cincinnati 
Institute of Fine Arts; (c) amounts paid pursuant to de- 
cedent’s promise to contribute toward the salary of a 
music professor in the University of Cincinnati; (d) pay- 
ments toward salary of another university professor, made 
by the executor on the ground that it was a moral obligation. 

But payments made pursuant to decedent’s promises to 
contribute to educational, religious and charitable corpora- 
tions in consideration of the subscriptions of others, were 
deductible from gross estate as claims incurred for an 
adequate and full consideration in money or money’s worth. 

Amounts paid and payable by the executor of a dece- 
dent’s estate pursuant to a contract made by the decedent, 
an academy and two professors for preparing and publish- 
ing an edition of Athanasius, were deductible from gross 
estate as claims incurred for an adequate and full con- 
sideration in money or money’s worth. 

A payment made by an executor in fulfillment of dece- 
dent’s contractual promise to transfer the amount to an 
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educational corporation was not a transfer within the mean- 
ing of section 303 (a) (3), Revenue Act of 1926, providing 
for deduction from the gross estate of transfers made to 
such organizations. 


Affirming Board of Tax Appeals decision, 33 BTA 671, 
Dec. 9166.—U. S. Circuit Court of Appeals, Sixth Circuit, 
in Robert A. Taft, Exr., Estate of Anna S. Taft, Deceased v. 
Commissioner of Internal Revenue. Commissioner of Internal 
Revenue v. Robert A. Taft, Exr., Estate of Anna S. Taft, De- 
ceased. Nos. 7544, 7545. 


Estate Tax—Irrevocable Trust Prior to Amendment of 
1926 Act.—Where the decedent (who died on September 
19, 1933) in 1926 irrevocably conveyed property in trust, 
reserving income for life, the trust property was not part 
of his gross estate by virtue of the amendment of the 1926 
Act by joint resolution of March 3, 1931, providing that 
property conveyed in trust, the grantor retaining a life 
interest, should be part of his gross estate. “The transfer 
was complete at the time of the trust and there remained 
no interest in the grantor. To attempt to apply the later 
amendment would apparently violate the Fifth Amend- 
ment.”—U. S. District Court, Dist. of Maine, Southern 
Division, in Leonard A. Pierce et al., Exrs. v. Clinton A. 
Clauson. 


Estate Tax—Valuation of Corporate Stock—“Blockage” 
Theory Applied.—Court approves plaintiffs’ valuation in de- 
termining fair market value of 17,679 shares of American 
Home Products Corporation stock at decedent’s death on 
November 1, 1934. The Commissioner’s valuation, based 
upon the mean between the highest and lowest market sales 
the day before and the day after decedent’s death, is over- 
ruled where only 200 shares were sold, and the Court up- 
holds the application of the “blockage” theory inasmucl 
as some 17,600 shares were involved, and sustains a value, 
as fixed by experts, of several points below market price 
for the 200 shares sold on the basic date—U. S. District 
Court, Dist. of Connecticut, in John F. Jenkins and The 
Union and New Haven Trust Company, Exrs., under the Will 
of Leonard A. Jenkins v. Thomas S. Smith, Collector of In- 
ternal Revenue. Law No. 3912. 


Estates and Trusts—Distributed Income—Partnership 
Income—Taxability.—A certain will provided that the resid- 
uary estate be retained for three years and the net income 
therefrom be distributed to the beneficiaries. Federal estate 
and State inheritance taxes paid in 1928 and 1929 exceeded 
the net income distributed to the beneficiaries. It is held 
that, under the provisions of the will, the taxes were a 
charge against corpus and are not deductible in computing 
the beneficiaries’ net income from the estate. 

Part of the income of an estate consisted of income from 
a partnership. In 1929, the estate received an amount 
which represented partnership income for the years 1928 
and 1929, but this income was not distributed to the es- 
tate’s beneficiaries during 1929. Where the will provided 
that the net income of the estate for each year was to be 
distributed to the beneficiaries, it is held that the — 
ship income for 1928 and 1929, although undistributed, 
nevertheless taxable pro rata to the beneficiaries in ath 
vears.—U. S. District Court, Eastern Judicial District of 
Missouri, Eastern Division, in Inez Hereford Brown v. United 
States of America. Julia B. Radford v. United States of 
America. Nellie B. Keller v. United States of America. Mer- 
cantile Commerce Bank and Trust Company, Trustee under the 
Will of Paul Brown, Deceased v. United States of America. 
Nos. 11475-11479, 11703-11707. 


Interest on Erroneous Refunds.—Section 803 (d), 1936 
Act, which amended section 610, 1928 Act with respect to 
interest on recovery of erroneous refunds is held applicable 
only to refunds made subsequent to June 22, 1936, the ef- 
fective date of the 1936 Act.—U. S. District Court, Northern 
Dist. of Ohio, Eastern Division, in United States of America 
v. Lucy D. McKinney. Law No. 18063. 


Loss from Loans—Transfer to Trustee for Creditors in 
Lieu of Receivership or Bankruptcy—Effect.—In 1920, a 
certain debtor transferred all of its assets to the president 
of a certain bank, as trustee, to sell the assets for the benefit 
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of all creditors. After a report by the trustee, the bank set 
aside a certain amount of undivided profits to cover its 
estimated loss, and took a deduction as a bad debt therefor, 
in 1920. Where the loss was not determined until the as- 
sets were disposed of in 1921, the deduction for 1920 is 
disallowed.—U. S. Circuit Court of Appeals, Seventh Cir- 
cuit, in Charles H. Albers, Receiver for Depositors State Bank 
v. Mabel G. Reinecke. No. 6214. October Term and Session, 
1937. 


Loss from Robbery—Deductibility—Disputed Insurance 
Claim.—Taxpayer sustained a loss from robbery in 1924, 
The insurance company not only disputed the amount of 
the claim but also contended it was not liable because of 
taxpayer’s alleged violation of the contract. Where the 
taxpayer was unable in 1924 to ascertain the amount of 
recovery, the entire loss is held deductible in 1924 even 
though a compromise settlement was made in 1925. 


Reversing Board of Tax Appeals ——, 33 BTA 783.— 
U. S. Circuit Court of Appeals, in Henry S. Cahn v. Com- 
missioner of Internal Revenue. No. 8380. 


Penalty—Refund Claim—Sufficiency and Timeliness— 
Bankruptcy.—Bankrupt paid only three installments of his 
1929 tax liability and filed a timely claim for refund of a 
portion thereof. Included as a part of the claim was a 
notice of withdrawal of a compromise offer with respect 
to a 25 percent unpaid penalty assessed against the tax- 
payer for late filing of his 1929 return. On June 8, 1933, the 
Commissioner allowed the claim on the basis of the tax 
liability asserted by the taxpayer and deducted a 25 per 
cent penalty ($668.42) in remitting the balance. Without 
filing another claim, the taxpayer filed suit for recovery of 
the penalty in an action commenced September 20, 1935. 
It is held that the form of claim was not sufficient so as 
to give rise to a separate claim for refund of the penalty, 
and that, therefore, defendant’s motion to dismiss should 
be allowed since there exists no timely refund claim on 
which to base the cause of action. It is held further that 
even if the claim constitutes a valid claim for refund of 
the penalty, the suit should be dismissed as untimely in- 
asmuch as the Commissioner’s action of June 8, 1933 con- 
stituted a disallowance of the claim. The Court further 
holds that the bankruptcy of the taxpayer did not ex- 
tinguish the United States’ claim for a penalty properly 
levied and retained out of funds held in its possession.— 
U. S. District Court, Dist. of Massachusetts, in Ernest W. 
Carman, Trustee in Bankruptcy, Estate of Bruce Pirnie v. 
United States of America. Law No. 6493. 


Recovery—1918 Taxes Assessed and Collected after 
Statutory Period.—The Court, in allowing recovery by the 
taxpayer of certain 1918 taxes holds that (1) a deficiency 
determination by the Board against the taxpayer for 1918 
is ineffective where the Board is found to have 
had jurisdiction only with respect to 1920; (2) the 
Government may not offset taxpayer’s alleged liability 
for 1918 (collection of which is barred by expiration of 
the statutory period) against taxpayer’s recovery of a de- 
ficiency for 1918 which was improperly asserted; (3) where 
the taxpayer and the Commissioner both reserved right 
of contest, taxpayer’s participation in a proposed redeter- 
mination of a deficiency for 1918, under Rule 50, did not 
give rise to an account stated which the taxpayer agreed 
to pay.—U. S. District Court, Southern Dist. of New York, 
in 960 Park Ave Company, Inc. v. Charles W. Anderson, Col- 
lector of Internal Revenue, Third Dist. of New York. Law 
No. 35-305. 


Refund Claim—Recoupment Theory Inapplicable.—In 
1929, decedent received certain distributions which were re- 
ported as liquidating dividends, reducing the basis of her 
stock. The Commissioner claimed the distributions were 
taxable as dividends and asserted a deficiency which the 
appellees now seek to recover. The District Court upheld 
decedent’s return. The Government now alleges that de- 
cedent used an erroneous basis of her stock in 1929 (against 
which the statutory period for assessment has expired), and 
claims the right of recoupment. The instant Court affirms 


the lower Court, and holds that it is not necessary for the 
appellees to prove that no other tax is owing before they 
The Government’s conten- 


may recover the overpayment. 
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tion that the lower Court erred in striking its amendment 
to the amended answer is denied, it being held that such 
action was not an abuse of that Court’s discretionary power. 
—U. S. Circuit Court of Appeals, Seventh Circuit, in United 
States of America v. First Wisconsin Trust Company, William 
C. Frye and Edgar L. Wood, Exrs., of the Last Will and 
Testament of Ida M. Sivyer, Deceased. No. 6207. October 
Term and Session, 1937. 


Reorganization under 1926 Act—Exchange of Stock for 
Stock—Subsequent Sale of Newly Acquired Stock for 
Cash.—Commissioner’s appeals are dismissed where the 
Court finds no error in the Board’s findings of fact that, 
pursuant to the terms of a reorganization agreement, the 
stock of the Davis Company was exchanged in 1926 for 
stock of the Stanley Company in a transaction in which 
no gain was recognized, and that immediately following 
such exchange, but in a separate transaction, part of the 
stock so received by the Davis Company was sold for 
cash.—U. S. Circuit Court of Appeals, Third Circuit, in 
Commissioner of Internal Revenue v. Dennis A. Harris, Frank 
J. Harris and John H. Harris, Exrs., Estate of John P. Harris, 
Deceased. Commissioner of Internal Revenue v. William C. 
Rice and Wife (Tirzah M. Rice). Nos. 6366, 6367. March 
Term, 1937. 


Reorganization under 1926 Act—Non-Recognition Pro- 
visions.—The effect of certain transactions by A company 
in 1925 and 1926 was to transfer some of its assets to C, 
a*newly created corporation, and the remainder of its as- 
sets to B, an existing operating company. Thereafter A 
dissolved, and its stockholders operated C and continued 
to hold the same interest therein as they did in A. It is 
held that the transaction between A and, C was not a 
statutory reorganization, but was merely a ‘device to strip 
A of all assets not subsequently transferred to B in an 
attempt to make the transaction with B come within the 
nonrecognition provisions of section 203(h)(1)A of the 
1926 Act. Dissenting opinion filed. 


Reversing, on this issue, Board of Tax Appeals decision, 
34 BTA 845.—U. S. Circuit Court of Appeals, Fourth Cir- 
cuit, in Guy T. Helvering, Collector of Internal Revenue v. 
Elkhorn Coal Company. No. 4158. 


Repealed Dividend Tax Under NIRA—Declaration be- 
fore Effective Date.—Taxpayer leased its properties for a long 
term of years and for a specified yearly rental payable in 
semi-annual installments on January 1 and July 1 of each 
year. A resolution on February 12, 1931 (before the ef- 
fective date of the NIRA on June 16, 1933) provided that 
a certain dividend was payable on January 1 and July 1 
out of each installment rental. Where the rental income 
for the period July 1, 1932, to December 31, 1932, due on 
January 1, 1933, was not received until June 29, 1933, at 
which time the dividend was paid, it is held that the divi- 
dend was declared before the passage of the Act so as to 
be free from tax thereunder.—U. S. Circuit Court of Ap- 
peals, Fifth Circuit, in United States of America v. South- 
western Railroad Company. No. 8235. 


Res Adjudicata—Taxpayer’s motion for a new trial al- 
leges, in effect, that the Board’s determination of the 
taxpayer’s liability for 1922 and 1923 does not preclude a 
subsequent claim for refund on the ground that the Com- 
missioner had improperly “reversed” a credit when com- 
puting the tax. The Court denies the motion, and holds 
that the Board, having determined the liability, any mat- 
ter material thereto is inconsistent with the Board’s de- 
cision and is now res adjudicata.—U. S. Court of Claims, 
in American Woolen Company v. The United States. Nos. 
42459, 42904. 


Testamentary Trust Income—Deductions.—Where testa- 
mentary trust instrument provided that certain payments 
should be made monthly, from the residue of the estate, to 
certain beneficiaries, such payments were not deductible 
from the trust income, where the specific source (income or 
corpus) of such monthly payments was not designated.— 
U. S. Circuit Court of Appeals, Ninth Circuit, in Bishop 
Trust Company, Ltd., and Arthur Berg, Trustees, Maude G. 
Young Trust v. Commissioner of Internal Revenue. No. 8431. 
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Significant Decisions of the 
Board of Tax Appeals 


Attorney Fees Paid—Non-Deductible by Trust as Neces- 
sary Expense.—A trust with power to invest and reinvest 
the principal, collect the income, pay taxes and expenses, 
and distribute the income for the maintenance of the 
beneficiary during his minority and the principal periodi- 
cally to him at certain ages, can not be dogmatically held to 
be carrying on a trade or business. Upon the evidence, it 
is held that an attorney’s fee paid by a trust as an incident 
to litigation involving the trust’s claim to accumulated in- 
come and corpus of another trust, is not deductible as an 
ordinary and necessary expense of carrying on a trade or 
business, 

Tyson dissents, without written opinion. 


Leech concurs with the result reached by the majority 
opinion but on the basis that the disputed deductions are 
disallowed “because the payments supporting those deduc- 
tions were made in the acquisition of capital assets, and, 
for tax purposes, are non-deductible capital expenditures.” 
Arnold concurs in the above—George Vanderbilt Trust, 
Henry B. Anderson and Frederick W. Vanderbilt, Trustees 
under the Last Will and Testament of Alfred G. Vanderbilt, 
Deceased, of the Trust for Alfred G. Vanderbilt v. Commis- 
sioner, Decision 9818 [CCH]; Dockets 70189, 70490. 36 BTA 


—, No. 155. 


7 
Close Corporation—Deductible Loss.—In 1932 and 1933, 
a corporation whose stock was owned by members of a 
single family made sales of some of its securities to its 
stockholders at the then market price, which was much 
below cost to tlie corporation. It is held that the sales were 
bona fide and there were no exceptional circumstances war- 
ranting the disregard of the separate entities of the corpora- 
tion and its stockholders, and the corporation was justified 
in cla'ming a deductible loss with respect to said sales. 
The Commissioner failed to sustain the burden of proving 
fraud.—Schoenfeld Bros., Inc., v. Commissioner, Decision 
9819 [CCH]; Docket 80772. 36 BTA —, No. 151. 


Commingled Separate and Community Properties—Sale 
—Taxability.—l’etitioner and his wife are residents of the 
State of Texas, and have been since their marriage in 1910. 
Prior to marriage petitioner acquired by gift from his father 
650 shares of stock in a Texas corporation, and subse- 
quently acquired additional shares (1) by purchase with 
community funds, (2) by way of stock dividends, and (3) 
by gift from his mother. He sold 500 shares at a profit 
in the taxable year 1931. It is held that the profit so 
derived was, under Texas law, community funds of peti- 
tioner and his wife, whether the stock sold was all peti- 
tioner’s separate property, or part separate and part 
community, and only one-half of such profit is taxable to 
petitioner.—IV’. T. Certer, Jr. v. Commissioner, Decision 9805 
[CCH]; Docket 86558. 36 BTA —, No. 141. 





Contributions — Non-Deductions. — The petitioner, to- 
gether with members of his family and a close business 
associate, organized an unincorporated association known 
as the United Special Aid Association, to unite and co- 
ordinate their charitable activities. The contributions to 
the association in the taxable year were practically all 
made by petitioner and members of his family. The dis- 
tributions of the association in the taxable year were all 
made to or for the benefit of individuals or relatives there- 
of who had served the petitioner or his family as em- 
ployees or otherwise. It is held that association was not 
organized nor operated during the taxable year exclusively 
for charitable purposes within the meaning of section 
23(n)(2) of the Revenue Act of 1932.—Henry O. Havemeyer 
v. Commissioner, Decision 9806 [CCH]; Docket 82505. 36 
BTA —, No. 142. 


* * * 


(1) Contribution to the cost of a breakwater to be con- 
structed by the United States is not deductible as an or- 
dinary and necessary expense. As a condition precedent 
to the construction and maintenance by the United States 
of a-certain breakwater from which petitioner would re- 
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ceive certain economic benefits, petitioner contributed its 
existing breakwater, a large sum of cash, and incurred ex- 
penses in connection therewith. It is held that none of 
the amounts so expended (in 1932) is deductible as an or- 
dinary and necessary business expense. 


(2) Premiums on insurance for fiscal year are deductible 
in full in the calendar year in which paid by a taxpayer 
reporting on a calendar year basis.—Kauait Terminal, Ltd. v. 
Commissioner, Decision 9810 [CCH]; Docket 87664. 36 
BTA —, No. 146. 


Corporation’s Purchase of Own Stock after Issue—Not 
Distribution of Taxable Dividend.—In 1932, the West Pub- 
lishing Company declared a preferred stock dividend of 
$3,500,000 in order to reduce the value of its common stock 
from $1,300 to $300 a share. This was done to facilitate the 
acquisition of such common stock by the corporation’s 
younger executives and employees pursuant to a fixed 
policy of the corporation. Subsequently, in order to fur- 
nish a profitable form of investment for the funds of two 
employee associations, the corporation, on their behalf, 
purchased approximately 9 per cent of its preferred stock 
thus issued in varying amounts from its stockholders, in- 
cluding petitioner. It is held that such an issuance of a 
stock dividend and the cancellation or redemption were 
not equivalent to a dividend taxable under section 115 (g), 
Act of 1932.—H. F. Asmussen v. Commissioner, Decision 9808 
[CCH]; Docket 78589. 36 BTA —, No. 144. 


Dissolution—Texas Corporation—Gain from Sale of As- 
sets—Taxability—(1) Texas corporations in dissolution 
are taxable on gain from sale of assets. Where corpo- 
rations are dissolved but their existence is continued by 
state statute for a period of three years after dissolution 
for the purpose of settling up their affairs, and during such 
period the assets are sold by the trustees in dissolution, it 
is held that the profit derived therefrom during the fiscal 
year ended April 30, 1928, is taxable to the corporations. 


(2) Assessment and collection of petitioners’ liabilities 
as transferees are held not barred by statute of limitations. 
—Will T. Caswell et al. v. Commissioner, Decision 9799 
[CCH]; Dockets 82331-82344. 36 BTA —, No. 135. 


Fire Insurance Proceeds—Gain or Loss.—(1) Fire in- 
surance proceeds did not result in gain or loss where 
reinvestment was made in a later year pursuant to a con- 
tinuing purpose although permission to establish replace- 
ment fund was not obtained from Commissioner. Where 
funds derived from fire insurance on a rice mill, destroyed 
by fire, were received in March, 1934, and were reinvested 
in another and similar rice mill in May, 1935, and during 
the intervening period there was a continuing purpose ac- 
companied by diligent efforts made in good faith to so 
reinvest such funds, no gain or loss will be recognized 
under section 112 (f), Revenue Act of 1934, although the 
permission of the Commissioner was not obtained to es- 
tablish a replacement fund. Under all the circumstances, 
the reinvestment in similar property is held to have been 
made “forthwith in good faith.” 


(2) Gain on proceeds of fire insurance received in 1934 
was taxable as ordinary income, where no replacement of 
the burned building was made. Inasmuch as there was 
no sale or exchange, the gain was not a capital gain sub- 
ject to section 117 of the 1934 Act. 


(3) Alleged bad debts never having been charged off 
on the petitioners’ books, no deduction therefor in the 
taxable year (1934) is allowable. 


(4) Interest on debts of insolvent debtors was not in- 
come. Where interest was not paid, and the obligors were 
insolvent and no reason existed for believing that it would 
ever be paid, it was erroneous to accrue it or include it 
in taxpayer’s gross income (1934). As to accrued but un- 
paid interest on a note amply secured, one-half of the 
accrued interest thereon represented taxable income to a 
taxpayer on the accrual basis in a community property 
State, inasmuch as the debt was owing to the community. 
—Estate of George Herder, Deceased, Mary Herder, Alma 
Williams, Vida Allen, and George Herder, Jr., Exrs. v. Com- 
missioner. R. L. Williams v. Commissioner. Alma Williams 
v. Commissioner, Decision 9814 [CCH]; Dockets 84000, 
84001, 84051, 84052. 36 BTA —, No. 150. 
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Foreign Corporation—Stock Received in Reorganization 
—Taxable Status.—In the early part of 1928 a Delaware 
corporation and a California corporation were engaged in 
the same or related businesses. The stockholders of the 
California corporation desired to merge the businesses of 
the two corporations into a single corporation to be or- 
ganized under the laws of Nevada. With this end in view 
the Delaware corporation declared a dividend on May 17, 
1928, of substantially all of its earned surplus payable to 
its stockholders of record on June 1, 1928. On the same 
date it transferred substantially all of its remaining assets 
to a Nevada corporation in exchange for all of the shares 
of stock of the Nevada corporation which were received 
on the same date. For the purpose of minimizing income 
taxes, certain stockholders of the Delaware corporation then 
caused a corporation to be organized under the laws of the 
Republic of Panama, the petitioner herein, with its prin- 
cipal office and place of business in Montreal, Canada, and 
on May 26, 1928, exchanged their shares of stock in the 
Delaware corporation for all the shares of stock of the 
Panama corporation. The latter corporation, on or about 
June 1, 1928, as the principal stockholder of the Delaware 
corporation, received $611,825.76 which was its pro rata 
share of the dividend payable on that date. The Delaware 
corporation was dissolved on June 4, 1928, and on June 6, 
1928, the petitioner received substantially all of the shares 
of stock of the Nevada corporation upon the surrender of 
its shares of stock in the Delaware corporation, and, in 
addition, a small liquidating dividend in cash amounting to 
$5,547.50. On or about June 27, 1928, it sold in Canada 
for cash to parties in the United States its shares of stock 
in the Nevada corporation and has since continued as an 
investment corporation with its principal office and place 
of business in Montreal, Canada. It is held that the divi- 
dends received on June 1 and June 6, 1928, were taxable 
dividends deductible from gross income of the petitioner; 
it is held, further, that the petitioner realized no taxable 
gain upon the distribution to it of shares of stock of the 
Nevada corporation upon the dissolution of the Delaware 
corporation, since there was a reorganization of the Dela- 
ware corporation under section 112 (i) (1) of the Revenue 
Act of 1928, and the distribution of the shares of stock 
of the Nevada corporation falls under section 112 (b) (3) 
of the taxing act; it is held, further, that the petitioner 
realized no taxable gain from the sale in Canada of shares 
of stock of the Nevada corporation to parties in the United 
States—Hazleton Corporation v. Commissioner, Decision 9813 
[CCH]; Docket 61954. 36 BTA —, No. 148. 


Future Oil Payment Contracts—Fair Market Value— 
Non-Taxable Income—Percentage Depletion.—In 1932, a 
partnership in which petitioners were interested drilled oil 
and gas wells for others and took its compensation in future 
oil payments. It is held that the fair market value of the 
oil payment contracts is not taxable as income. It is held 
further, that under such contracts the partnership obtained 
an economic interest in the oil in place and was entitled 
to the statutory percentage depletion on such payments 
received during the taxable year.—Willis R. Dearing v. Com- 
missioner, Willis R. Dearing, Exr., Estate of R. H. Dearing 
Trust Estate v. Commissioner. Willis R. Dearing, Exr., Estate 
of FR. H. Dearing, Deceased v. Commissioner. Willis R. Dear- 
ing, Exr., Estate of Roy E. Dearing, Deceased v. Commissioner. 
Mrs. R. H. Dearing v. Commissioner, Mrs. Willis R. Dearing 


'. Commissioner, Decision 9804 [CCH]; Dockets 84192-84197. 
36 BTA —, No. 139. 


Grantor of Trust—Taxability.—A grantor of a trust, who 
reserved the income for life, is taxable in 1932 on distribut- 
able income after taking into account capital gains or 
losses. The petitioner, a resident of Miami, Florida, created 
a trust whose corpus consisted of stocks and bonds, re- 
serving the “income of said trust estate” to herself for 
life, with remainder to her children. The parties to the 
agreement have construed it as directing the distribution 
of the net income after taking into account capital gains 
or losses, there being no State law to the contrary. Ac- 
cordingly, in determining the distributable income of the 
trust to trustee deducted the losses from the sale of capital 
assets. It is held that the petitioner, as life beneficiary of 
the trust, is taxable on the distributable income as so com- 
puted.—WNellie S. Alexander v. Commissioner, Decision 9812 
[CCH]; Docket 78995. 36 BTA —, No. 149. 
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Rulings of the Bureau of 


Internal Revenue 


Charges—When Deductible.—Where under State law a 
mortgage foreclosure sale of real property is subject to, or 
defeasible by, redemption within a certain period, the mort- 
gagor, or owner of the mortgaged property, does not by 
virtue of such sale sustain a loss for Federal income tax 
purposes unless and until the redemption period expires 
without redemption by him. 

G. C. M. 12737 (C. B. XI1I-1, 120 (1934)) (to the extent 
it relates to the time that the losses therein involved were 
sustained), G. C. M. 12860 (C. B. XITI-1, 123 (1934)), and 
G. C. M. 13360 -(C. B. XI11-2, 194 (1934)) revoked. 

Recommended that nonacquiescence in the decision of 
the Board of Tax Appeals in J. C. Hawkins et al. v. Commis- 
sioner (34 B. T. A., 918; C. B. XV-2, 35 (1936)) be with- 
drawn.—G. C. M. 19367, X VI-48-9061 (p. 2). 


Credit for Taxes—Analysis——The Canadian 1 per cent 
net premium tax is a business privilege or franchise tax 
rather than an income tax and is not allowable as a credit 
under section 131 of the Revenue Acts of 1932 and 1934. 
Such tax is, however, an allowable deduction under section 
23(c) of the Revenue Acts of 1932 and 1934.—I. T. 3138, 
X\ V 1-46-9037 (p. 8). 


Credits of Corporations—Contracts Restricting Dividend 
Payments.—The preferred stock certificates of the M Cor- 
poration issued prior to May 1, 1936, provide that no divi- 
dends shall be declared or paid on its common stock “without 
the written consent of three-fourths of the preferred shares 
* * * outstanding.” During the year 1936 more than 90 per 
cent of the preferred shareholders refused to consent to 
such payment. Held, the M Corporation is entitled to a 
credit under section 26(c)1 of the Revenue Act of 1936 in 
the amount which, except for the contract with the pre- 
ferred shareholders and their refusal to consent, could have 
been distributed as dividends on the common stock.—I. T. 


3139, XV1I-47-9049 (p. 4). 


Deductions from Gross Income — Pennsylvania Gross 
Income Tax.—The excise tax imposed by Pennsylvania 
Corporate Income Tax Act No. 91, as amended by Act 
No. 52, approved August 7, 1936, which is based upon net 
income, is deductible by a taxpayer reporting on the ac- 
crual basis for the taxable year in which the income is 


earned.—I. T. 3141, X VI-49-9070 (p. 3). 


Gross Income—Inclusions.—Where a husband and wife 
residing in the State of Washington agree in writing that 
all presently owned property and all property to be ac- 
quired thereafter, real and personal, shall be community 
property, such agreement changes the status of subse- 
quently acquired separate property to community property; 
if such agreement is entered into orally, it changes the 
status of subsequently acquired personal property to com- 
munity property, but the status of separate real property in 
Washington can be changed to community property only 
by proper agreement or conveyance signed and acknowledged.— 


G. C. M. 19248, X VI-46-9036 (p. 2). 


Information Return—Form 1099—Payments of $1,000.— 
The Bureau has received a number of requests from 
corporations, chiefly railroads, employing large groups of 
individuals, for permission (1) to report on information 
returns, Form 1099, for the calendar year 1937, wages earned 
by certain of their employees during the latter part of 
December, 1936, and paid during 1937 and the total wages 
earned during 1937, and (2) to report on Forms 1099 for 
the calendar year 1938 and succeeding calendar years the 
amounts of wages earned during the year instead of the 
wages paid during the year. 

It is stated that for 1936 and prior years the wages 
actually paid to certain employees during the year were 
reported on Forms 1099, so that wages earned during the 
latter portion of December and paid in January of the 
following year were reported in the year following that in 
which earned. It is also stated that since records of wages 
are required to be kept on the basis of the calendar months 
within the calendar year for the purposes of the social 
security tax returns and the carriers’ tax returns, the change 
will enable the employers to prepare such returns and 
Forms 1099 from one set of records. 
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Under the provisions of article 147-1 of Regulations 94, 
an information return, Form 1099, is required to be filed 
by all persons making payment to another person of fixed 
or determinable income of $1,000 or more in any calendar 
year. The last paragraph of that article provides, that for 
purposes of a return of information, an amount is deemed 
to have been paid when it is credited or set apart to the 
taxpayer without any substantial limitation or restriction 
as to the time or manner of payment or condition upon 
which payment is to be made, and which is made available 
to him so that it may be drawn at any time, and its receipt 
brought within his own control and disposition. 

The Bureau has given permission to the employers to 
report on Form 1099 for the calendar year 1937 wages 
earned during the latter portion of December, 1936, and 
paid during January, 1937, and the wages earned during the 
full 12 months of 1937, provided that in each case appro- 
priate notation is made on the form. 

It will be considered a satisfactory compliance with the 
provisions of article 147-1 of Regulations 94 if, for the cal- 
endar year 1938 and subsequent calendar years, the employ- 
ers report on Form 1099 wages earned during the calendar 
year in those cases in which the individual employee is not 
paid his wages earned in December until the following 
January. No notation need be made on Form 1099 in such 
cases.—IT:CTR, Mim. 4689, X VI-47-9055 (p. 5). 


Regulations—Returns—Foreign Personal Holding Com- 
panies.—ParacraPH A. Title II of the Revenue Act of 1937, 
approved August 26, 1937 (Public, No. 377, Seventy-fifth Con- 
gress, chapter 815, first session), provides in part: 

TITLE II—FOREIGN PERSONAL HOLDING COMPANIES. 

Sec. 201. INcLUSION IN INCOME oF UNITED STATES SHAREHOLD- 
ERS OF INCOME OF FOREIGN PERSONAL HoLpING COMPANIES. 
The Revenue Act of 1936 is amended by adding after Sup- 

plement O of Title I a new supplement to read as follows: 

“SUPPLEMENT P—FOREIGN PERSONAL HOLDING COMPANIES 


* * * * * * * 
“Sec. 340. RETURNS AS TO FORMATION, Etc., oF ForEIGN Cor- 
PORATIONS, 


“(a) REQUIREMENT.—Under regulations prescribed by the 
Commissioner with the approval of the Secretary, any at- 
torney, accountant, fiduciary, bank, trust company, financial 
institution, or other person— 

“(1) Who, on or after the date of the enactment of 
the Revenue Act of 1937, aids, assists, counsels, or ad- 
vises in, or with respect to, the formation, organization, 
or reorganization of any foreign corporation, shall, 
within 30 days thereafter, file with the Commissioner a 
return; or 

“(2) Who, since December 31, 1933, and prior to 90 
days after the date of the enactment of the Revenue 
Act of 1937, has aided, assisted, counseled, or advised 
in the formation, organization, or reorganization of any 
foreign corporation shall, within 90 days after the date 
of the enactment of such Act, file with the Commis- 
sioner a return. 

“(b) FormM AND CONTENTS OF RETURN.—Such return shall 
be in such form, and shall set forth, under oath, in respect 
of each such corporation, to the full extent of the informa- 
tion within the possession or knowledge or under the con- 
trol of the person required to file the return, such information 
as the Commissioner with the approval of the Secretary 
prescribes by regulations as necessary for carrying out the 
provisions of this Act. Nothing in this section shall be 
construed to require the divulging of privileged communi- 
cations between attorney and client. 

“Sec. 341. PENALTIEs. 

“Any person required under section 338, 339, or 340 to file 
a return, or to supply any information, who willfully fails 
to file such return, or supply such information, at the time 
or times required by law or regulations, shall, in lieu of the 
penalties provided in section 145(a) for such offense, be 
guilty of a misdemeanor and, upon conviction thereof, b« 
fined not more than $2,000, or imprisoned for not more 
than one year, or both.” 

Par. B. Section 1001 of the Revenue Act of 1936 provides 
in part: 
Sec. 1001. DEFINITIONS. 

(a) When used in this Act— 

(1) The term “person” means an individual, a trust o1 
estate, a partnership, or a corporation. 
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Par. C. Section 62 of the Revenue Act of 1936 provides: 
Sec. 62. RULES AND REGULATIONS. 


The Commissioner, with the approval of the Secretary, shall 
prescribe and publish all needful rules and regulations for 
the enforcement of this title. 


Pursuant to the above-quoted provisions and other pro- 
visions of the internal revenue laws, the following regula- 
tions are hereby prescribed with respect to returns of 
information to be filed by attorneys, accountants, fiduci- 
aries, banks, trust companies, financial institutions, or other 
persons as to the formation, organization, or reorganization 
of foreign corporations: 


ARTICLE 1. Information returns—(a) Return under section 
340(a)(1).—Any attorney, accountant, fiduciary, bank, trust 
company, financial institution, or other person, who, on or 
after August 26, 1937, aids, assists, counsels, or advises in, 
or with respect to, the formation, organization, or reorgan- 
ization of any foreign corporation shall file with the Com- 
missioner, within 30 days after giving such aid, assistance, 
counsel, or advice, an information return as provided in 
section 340(a)(1) and these regulations. The return must 
be filed in every such case (1) regardless of the nature of 
the counsel or advice given, whether for or against the 
formation, organization, or reorganization of the foreign 
corporation, or the nature of the aid or assistance rendered 
and (2) regardless of the action taken upon the advice or 
counsel, that is whether the foreign corporation is actually 
formed, organized, or reorganized. 


If, in a particular case, the aid, assistance, counsel, 
advice given by any person extends over a period of more 
than 1 day and not for more than 30 days, such person, to 
avoid the multiple filing of returns, may file a single return 
for the entire period. In such case, the return shall be filed 
within 30 days from the first day of such period. If, in a 
particular case, the aid, assistance, counsel, or advice given 
by any person extends over a period of more than 30 days, 
such person may file a return at the end of each 30 days 
included within such period and at the end of the fractional 
part of a 30-day period, if any, extending beyond the last 
full 30 days. In each such case, the return must disclose 
all the required information which was not reported on a 
prior return. 


(b) Return under section 340(a)(2).—Any attorney, ac- 
countant, fiduciary, bank, trust company, financial institu- 
tion, or other person, who, since December 31, 1933, and 
prior to November 24, 1937 (the ninetieth day after the 
enactment of the Revenue Act of 1937), has aided, assisted, 
counseled, or advised in the formation, organization, or 
reorganization of any foreign corporation, shall file with 
the Commissioner, on or before November 24, 1937, an 
information return as provided in section 340(a) (2) and 


these regulations, The return must be filed in every such - 


case regardless of the nature of the counsel or advice given, 
whether for or against the formation, organization, or re- 
organization of the foreign corporation, or of the nature 
of the aid or assistance rendered, if such formation, organ- 
ization, or reorganization occurs subsequent to the giving 
of such aid, assistance, counsel, or advice and prior to the 
— of 90 days after the date of enactment of the 
Act. 


(c) Requirements common to returns and under section 
340(a)(1) and section 340(a)(2)—(1) Employers.—In the 
case of aid, assistance, counsel, or advice in, or with respect 
to, the formation, organization, or reorganization of a for- 
eign corporation given by a person in whole or in part 
through the medium of subordinates or employees (includ- 
ing in the case of a corporation the officers thereof), the 
return of the employer must set forth to the full extent all 
information prescribed by these regulations, including that 
which, as an incident to such employment, is within the 
possession or knowledge or under the control of such 
subordinates or employees. 


(2) Employees—The obligation of a subordinate or em- 
ployee (including in the case of a corporation the officers 
thereof) to file a return with respect to any aid, assistance, 
counsel, or advice in, or with respect to, the formation, 
organization, or reorganization of a foreign corporation 
given as an incident to his employment, will be satisfied if 
a complete and accurate return as prescribed by section 340 
and these regulations is duly filed by the employer setting 
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forth all of the information within the possession or knowl- 
edge or under the control of such subordinate or employee. 

Clerks, stenographers, and other subordinates or em- 
ployees, rendering aid or assistance solely of a clerical or 
mechanical character in, or with respect to, the formation, 
organization, or reorganization of a foreign corporation 
are not required to file returns by reason of such services. 

(3) Partners—tIn the case of aid, assistance, counsel, or 
advice in, or with respect to, the formation, organization, 
or reorganization of a foreign corporation given by one 
or more members of a partnership in the course of its busi- 
ness, the obligation of each such individual member to file 
a return will be satisfied if a complete and accurate return, 
as prescribed by these regulations, is duly filed by the 
partnership, executed by all the members of the firm who 
gave any such aid, assistance, counsel, or advice. If, how- 
ever, the partnership has been dissolved at the time the 
return is due, individual returns must be filed by each 
member of the former partnership who gave any such aid, 
assistance, counsel, or advice. 

(4) Returns joinily made.—If two or more persons aid, 
assist, counsel, or advise in, or with respect to, the forma- 
tion, organization, or reorganization of a particular foreign 
corporation, any two or more of such persons may, in lieu 
of filing several returns, jointly execute and file one return. 

(5) Penalties—For criminal penalties for failure to file 
the returns required by section 340 and these regulations, 
see section 341 quoted in paragraph A. 


Art. 2. Form of return—The returns under article 1 
shall be made on Form 959. Such forms may, upon request, 
be procured from any collector. Each person should care- 
fully prepare his return so as to set forth fully and clearly 
the information called for therein. Returns which have not 
been so prepared will not be accepted as meeting the re- 
quirements of the Act. 


Art. 3. Contents of returns —The return on Form 959 shall, 
in accordance with the provisions of these regulations and 
the instructions on the form, set forth the following infor- 
mation to the full extent such information is within the 
knowledge or possession or under the control of the person 
required to file the return: 

(1) The name and the address of the person (or per- 
sons) to whom and the person (or persons) for whom or 
on whose behalf the aid, assistance, counsel or advice was 
given; 

(2) A complete statement of the aid, assistance, counsel, 
or advice given; 

(3) Name and address of the foreign corporation and 
the country under the laws of which it was formed, organ- 
ized, or reorganized; 

(4) The month and year when the foreign corporation 
was formed, organized, or reorganized; 

(5) A statement of how the formation, organization, or 
reorganization of the foreign corporation was effected; 

(6) A complete statement of the reasons for, and the 
purposes sought to be accomplished by, the formation, 
organization, or reorganization of the foreign corporation; 

(7) A statement showing the classes and kinds of assets, 
transferred to the foreign corporation in connection with 
its formation, organization, or reorganization, including a 
detailed list of any stock or securities included in such 
assets, and a statement showing the names and addresses 
of the persons who were the owners of such assets imme- 
diately prior to the transfer; 

(8) The names and addresses of the shareholders of the 
foreign corporation at the time of the completion of its 
formation, organization, or reorganization, showing the 
classes of stock and number of shares held by each; 

(9) The name and address of the person (or persons) 
having custody of the books of account and records of the 
foreign corporation; 

(10) Such other information as may be required by the 
return form; and 

(11) Where any of the information required to be fur- 
nished is withheld because its character is claimed to be 
privileged as a communication between attorney and client 
within the meaning of section 340(b), the return must so 
state and must contain a complete statement of the nature 
and the circumstances of the communication on which a 
decision as to the propriety of the claim of privilege may 
be reached. 





If a person aids, assists, counsels, or advises in, or with 
respect to, the formation, organization, or reorganization 
of more than one foreign corporation, a separate return 
must be filed with respect to each foreign corporation. 


Art. 4. Verification of return.—All returns required by sec- 
tion 340 and these regulations shall be verified under oath 
or affirmation. The oath or affirmation may be administered 
by an officer duly authorized to administer oaths for gen- 
eral purposes by the law of the United States, or of any 
State, Territory, or possession of the United States, wherein 
such oath is administered, or by a consular officer of the 
United States. Such returns executed abroad may be at- 
tested free of charge before United States consular officers. 
lf a foreign notary or other official having no seal shall act 
as attesting officer, the authority of such attesting officer 
shall be certified to by some judicial official or other proper 
officer having knowledge of the appointment and official 
character of the attesting officer —T. D. 4773, X VI-46-9044 
(p. 4). 


Regulations Amended—Surtax on Personal Holding 
Companies.—1. Regulations 94, approved November 12, 
1936, are amended as follows: 

(a) Chapters XXXIV and XXXV are renumbered as 
Chapters XX XV and XXXVI. 

(b) The following is substituted for the heading of Chapter 
XXXIV renumbered as Chapter XXXV: 

SURTAX ON PERSONAL HOLDING COMPANIES. 

(Under Title IA of the Revenue Act of 1936 as it 
existed prior to the amendment made by section 1 of 
the Revenue Act of 1937.) 

(c) Immediately after the quotation of section 351, the 
following is inserted: 

Section 3 of the Revenue Act of 1937 enacted August 26, 
1937, provides in part: 

‘“* * * Title IA of the Revenue Act of 1936, as it 
existed prior to such amendment [section 1 of the 
Revenue Act of 1937], shall not apply to a foreign per- 
sonal holding company (as defined in section 331 of the 
Revenue Act of 1936, added to such Act by section 201 
of this Act) with respect to any taxable year ending 
after the date of the enactment of this Act.” 


{ Note.—The provisions of this chapter apply to taxable 
years beginning after December 31, 1935, but do not apply 
to any taxable year beginning after December 31, 1936, or, 
in the case of a foreign personal holding company as de- 
fined in section 331 of the Revenue Act of 1936 (added to 
such Act by section 201 of the Revenue Act of 1937) to any 
taxable year ending after August 26, 1937.] 

(d) The following sentence is added at the end of the 

second paragraph of article 351-1: 
A foreign corporation which is a foreign personal holding 
company (as defined in section 331 of the Revenue Act of 
1936, added to such Act by section 201 of the Revenue Act 
of 1937) is not subject to the tax imposed by section 35] 
with respect to any taxable year ending after August 26, 
1937 (see section 3 of the Revenue Act of 1937). 

2. Articles 351-4 of Regulations 86 and 94 are amended 
to prov ide: 


Arr. 351-4. Amounts used or set aside to retire indebtedness 
incurred prior to January 1, 1934.—(a) Indebtedness—The 
term “indebtedness” means an obligation, absolute and not 
contingent, to pay, on demand or within a given time, in 
cash or other medium, a fixed amount. The term “in- 
debtedness” does not include the obligation of a corpora- 
tion on its capital stock. 

The indebtedness must have been incurred (or, if in- 
curred by assumption, assumed) by the taxpayer prior to 
January 1, 1934. An indebtedness evidenced by bonds, 
notes, or other obligations issued by a corporation is or- 
dinarily incurred as of the date such obligations are issued 
and the amount of such indebtedness is the amount repre- 
sented by the face value of the obligations. In the case 
of renewal or other changes in the form of an indebtedness, 
so long as the relationship of debtor and creditor continues 
between the taxpayer and his creditor, the giving of a new 
promise to pay by the taxpayer will not have the effect of 
changing the date the indebtedness was incurred. 
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(b) Amounts used or set aside—The deduction is allow- 
able, in any taxable year, only for amounts used or set 
aside in that year. The use or setting aside must be to 
effect the extinguishment or discharge of indebtedness. 
Since, therefore, in the case of renewal and other changes 
in the form of an indebtedness, the relationship of debtor 
and creditor continues between the taxpayer and his cred- 
itor, the mere giving of a new promise to pay by the tax- 
payer will not result in an allowable deduction. If amounts 
are set aside in one year, no deduction is allowable for 
such amounts for a later year in which actually paid. As 
long as all other conditions are satisfied, the aggregate 
amount allowable as a deduction for any taxable year in- 
cludes all amounts (from whatever source) used and, as 
well, all amounts (from whatever source) set aside, irre- 
spective of whether in cash or other medium. Double 
deductions are not permitted. 


A resolution, specifying the particular indebtedness to 
be retired, the plan of retirement, and the specific assets 
to be used for that purpose, passed by the board of direc- 
tors or corresponding authority during the taxable period 
or prior thereto, will be considered sufficient to meet the 
statutory requirement that the amounts must be “set 
aside.” <A certified copy of such resolution must accom- 
pany the return on Form 1120H. 

(c) Reasonableness of the amounts with reference to the 
size and terms of the indebtedness—The reasonableness of 
the amounts used or set aside must be determined by ref- 
erence to the size and terms of the particular indebtedness. 
Hence, all the facts and circumstances with respect to the 
nature, scope, conditions, amount, maturity, and other 
terms of the particular indebtedness must be shown in each 
case. 

Ordinarily an amount used to pay or retire an indebted- 
ness, in whole or in part, at or prior to the maturity and 
in accordance with the terms thereof will be considered 
reasonable, and may be allowable as a deduction for the 
year in which so used, if no adjustment is required by rea- 
son of an amount set aside in a prior year for payment or 
retirement of the same indebtedness. 

All amounts set aside for the payment or retirement of 
an indebtedness in accordance with and pursuant to the 
terms of the obligation, for example, the annual contribu- 
tion required by a mandatory sinking fund, will be con- 
sidered as complying with the statutory requirement of 
reasonableness. Amounts set aside by a corporation vol- 
untarily and without specific requirement by the terms of 
the indebtedness to which they apply will be considered 
reasonable if set aside pursuant to and in accordance with a 
definite and reasonable plan for payment or retirement of 
the particular obligation at maturity. Thus, an amount of 
$250,000 set aside in one year for the payment or retire- 
ment of an indebtedness of $300,000 which still has several 
years to run would not, except under extraordinary cir- 
cumstances, be considered reasonable. To be considered 
reasonable it is not necessary that the plan of retirement 
provide for a retroactive setting aside of amounts for years 
prior to that in which the plan is adopted. However, if a 
voluntary plan was adopted prior to 1934, no adjustment 
is allowable in respect of the amounts set aside in the 
years prior to 1934. A plan once adopted must be ad- 
hered to in all subsequent years unless circumstances other 
than mere tax liability later arise which justify a modifica- 
tion of the plan. 


(d) General—The burden of proof will rest upon the 
taxpayer to sustain the deduction claimed. Therefore, the 
taxpayer must furnish the information required by the 
return, and such other information as the Commissioner 
may require in substantiation of the deduction claimed. 

This Treasury decision is issued under the authority con- 


tained in sections 62 of the Revenue Acts of 1934 and 1936. 
—T. D. 4777, X VI-48-9060 (p. 3). 


Withholding Tax at Source.—The entire amount of inter- 
est paid to the holders of the bonds of the M Company 
issued before January 1, 1934, including interest paid on 
notes attached to and sold with the bonds pursuant to a 
resolution of the board of directors passed in 1921, is sub- 
ject to withholding under the provisions of section 143(a) 
of the Revenue Act of 1936.—I. T. 3142, X VI-49-9072 (p. 8). 
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